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CENT®AL ADMINISTRATIVE TRIBUNAL ALLAHABAD.

——

TRANSFER APPLICATION NO. 18 of 1986, Y
Bhaguwati Prasad Kemani evees Patitionsr.,
Versus
Union of India and ethers essee Respondents.

Hon'bla D.S.Misra-Membar-A
Hen'bla G.S.Sharma=Mambar-]

( By Hon'ble D.S.Misra )

This Civil Misc, UWrit Petitien neo. 729 of 1980 has =Em

PR WL .

come to us on transfer under sectien 29 ef the Administrativs
Tribunals Act,1985. The petitien has been filed asainst the

erder of terminatisn asainst the penalty ef removal from service
passed on 15.4,1975 by the Gensral Manager, Ordnances Factory
Dehradun(hereinafter refsrred to as respondent ne.3) and the erder
of rejectien ef appeal dated 29.3,1977 of Directer Genaral

Ordnancs Factery(hersinaftar referred te as respondent no.2)

2. The petitioner's case is that whils working as

e m m —

Senisr Draushtman in the Ordnance Factory, Dehradun, a chargsshest
under Rule 14 ef the CCS(CCA) Rules,1965 was served on 23.2,1974, t
On receipt ef the reply from the pstitiener, an inguiry was held
and a notics was served on him en 1.7.1974 to shew cause why he
may not be revertad from the pest ef Senior Drausghtman to the pest
of Draushtman, Petitiener submitted a reply to thaeshew cause
netice en 22.7,1974. On 4.11.1974, petitisner was transferrad
| from Orawing Ssction to Training Sectien., Petitioner requested
the section incharse te intimate him in writing as te why he was
beins traneferred from Drawing to Training Sectien, which 'TL

ameunted te punishment. The Sectien incharse instead of intimating
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the reasons for the trensfer ef the petitionsr made a complaint
agsainst him as a result ef which, he was placed under suspensien
nn‘1d.11.19?d. Another chargesheet was ssrved on the petitiener
on 21,11,1974, and he submitted his reply within time. A court of
inquiry was convensd and esvidence was recerded on 24.12.1974 and
thereafter the suspension of the petitiener was revoked. The
patitioner was issuesd a memorandim on 24.3.1975 to shew cause why
he may net be remeved frem ssrvice, The pstitionsr submitted hie
reply te the said memorandum. He was removed from ssrvice on

-'?f 15.4,1975 by an erder dated 15.4,1975 ef the respondent ne,.3
(copy at annexure=1). The petitioner filed an appeal, which was
rejected by an erder dated 6,4,1977 by respondent no.3( copy at
annexure-2). The petitiensr made sevsral representations te
respondent no.1 but ne decision on his repressntation was recaived é
by the petitiener, Petitiener has challensed the dismissal
erder en the ereund that he was net afferded proper apportunity to
defend himsalf bafere the ceurt of inquiry and that the finding of
the court of inquiry that the petitioner was guilty ef miscenduct
and was net @ fit persen teo be retained in service was wrons and
againat the evidence on recerd. Hs also centended that ths erder
of removal from service, not being a speaking erdar, was illesal.
Similarly his appesal to respondent ne.2 was passed without affnrdin!g

]

him an epportunity of being heard and without epplyins his mind
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. . to the full facts and circumstancess ef the casse and that it was

net a apeakine and reasoned erder and was,therefere, illegal,

3, In their reply, respondents stated that while werking
as @ Draughtman at Artision Training School, Heavy Vehicle Factory,
Avadi,Madras to Ordnance Factery Dehradun, on 12,6.1967, the
petitiener was prometed te the pest ef Senier Draughtman vide
erder no., 851 dated 16,11.1972, On 28.1.1974, petitiener was given é
a job which he did net de and instead he hended ever the said job -
|

te the Tracer. Since thas Sectien Incharge ef the petitiensr wanted

that work te be dens by the pstitiensr, he asain asked the
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patitioner to de the said wark, Deputy Manager,Divisional 0Officer
for drawing effice vide his nete datad 6341974 reperted that the
patitioner, as a senier draushtman, rafused te prepare the drawinsg
of the blade ef ths sharing machine, and that when he was given anet er
work and equipment desisn, he refused to deo the work.A chargeshest
under Ruls 14 of the CeC.S.(CCA) Rules was served en the petitiener
on 22,3,1974( cepy at annexure-5A=1), In his reply dated 30,3,1984
petitienar denied the charges, which were levalled against him. On
*ﬁfﬂ denial ef the charge by the petitioner, an inquiry was directed by
the Gensral Manzger threugh his letter dated 4.4,74( copyat snnexure—
CA-1). After helding an inquiry, the PE¥ inquiry-authority submitted
a report on 18.6.1976 in which the charges were found to he

established against the petitiener, A shoucauyse notice dated i
1.7.1974( copy at annexure-CA-2) was siven to the petitioner stating |
therein that the petitiener {s given anoppertunity ef makine
repregsentation against the Proposed penalty ef reversion from the
post ef senier draughtman te the post ef draughtman. The petitiener
submitted his reply dated 22,7.1974 and 2also seusht & persenal
interview with the General Manager. The ssid request eof the
petitiener was accepted and the General Manaser, finding the
petitioner to be mentally upset, decided to aive anoppertunity te the
petitioner to werk in another section under a frash atmosphere. The

-

“\-_ respondents have depnied the allesatiocn ef tha petitioner that his
transfer from drawing section to the trainine aantinnwa:’x\a g:i of
Punishmant end asserted that this was done to provide him s chanse
of envirenment. It is elleged that the petitionsr did net comply
@ith the erder passed by superiers and on receipt eof a complaint
from the head ef sectien/divisional efficer about disobediance ef
the erder ef inter sectional transfer, the petiticner was put under
suspension threugh a letter dated 4.11.1974 under sub-rule(1) of Rule
10 of CCS(CCA) Rules,1965. The petitiener was served with a charge-
sheet dated 21.11,1974 and hewas directed to submit the reply within

10 daya of the receipt of the said memorandum ef chargeshest.
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Petitiener submitted his reply en 9.12,1974 denyine the charges
levelled ageinst him. An inquiry was institutedvide erder dated
12.12,1974 (copyet annexure-Ca 3). After completing the inquiry
proceedings, the Chairman of ths court ef inquiry submitted his
report, in which the charges framed against the petitiener were
found te be established, After going threush the whole inquiry report,
an erder was passed on 24,3.1975 by which the petitioner wes issued a
shew cause natice preposing the penalty of remeval from service
(copy at annexure-CA=4). The pstitioner requested for an interview
with the General Menager, which was allowed and the interview with the

General Manager took place on 17.4,1975. During the ceurse of his

interview, the petitioner expressed that he wanted to leave statien
as early as pessible, Petitioner submitted his reply to theshew cause i
notice on 7.4.1985 stating therein that he had nothine teo say in the
matter and no ether assertign shall be submitted by the petiticner in
reply to the shew cause notice. After considaring the whole matter

and record, the petitioner was awarded penalty ef removal from
i

service on 15.4,1975. The respondents denied the receipt of any ;1
representatien addressed te respondent no.1 by the pstitioner as stated ii
in para 8 ef the petition. The respondents alsc denied the allegaticn

of the petitionerx contained in paragraphs nos. 10,11,12,13,14,15, 16

17 of the petition and asserted that the pstitioner was siven full j

opportunity to defend himz;?:ingh thecourse of inquiry preceedines, |
1t is alse esserted that the eorder ef dismissal of the appsal was a ~r
speaking erder, made after full consideration of the appeal by -

respondent no.2, Althoush the appeal was time barred, IL was considered

on merit alse and then dismissed.

4. The petitioner filed a rejoinder affidavit in which
the assertions made in the petition were reiterated and denied the
contentien of respondents that his sarvices were permanently

transferred from the Heavy Vehicles Factory Avadi Madras and
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éﬁ”" af making inquiry te some ether officer. Further that since he }
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contended that the disciplinary preceedings against the petiticner
initiated by the aukhorities eof Ordnesnce Factory Dehradun were
without jurisdictien and disciplinary preceedings against him
could only be initiated and takun after tranamission eof the same
to his parent department under section 20 of the CCA Rules, 1965
He also assarted that the Job siven to him by the Section Officer
on 28.1.1974 wasentrusted te the Tracer as the drawing was
to be traced by the Tracer as usual. Petitiener alleged that
the sectien -in~charse suddeniy chenged his mind and made a false
complaint asainst the petitioner as he was prejudiced against him.

He denied havine ever refused te carry out any work assignsd te

him duringthe course of his sergice. Petitiener also asserted that

in his representation dated 22.7.1974, in reply to the shew casus

netice, he had stated that Sri ReP.Chattsrji end Sri S.N. Hom and
other efficers were prejudicedagainst the petitioner and were

bent upon te harm him. The petitioner alleged that this was due to
the fact that he did not agree to the propesal of Spi ReP.
Chatterji to asseciate him in preparing the desien of a weaponwhich EH-
would be extremely beneficisl for the defence eof the country. The |
petitioner has asserted that after considering his reply and his
interview with the General Manager, the propossl of his reversion
from the post of senier draughtman te that of draughtman was net
implemented and the petitioner was exon=rated of the charges for
which the inquiry was held. Hs has asserted that his transfer from
Drawing Sectien te Training Section was in the nature of punishment
and shaser less te the severnment exchequer, He alse challenged

the setting up of a court of inquiry te enquire into the charges
framed against him end agserted that the proceedings of inquiry
and findines arrived at on the basis of illegal inquiry are
vitiated, for want of Jurisdiction and no actien caould be taken §
en the basis ef such inquiry, It is further alleged that the General
Manager of the Ordnance Factery Dehradun in his Capacity as the

appointing autheority ef the patitinnur!cauld net delegate his powers
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was exonerated eof the charges in the earlier inquiry, the second

inquiry could not be initiated on similar charges. It is .
stated that the court of inquiry held no specific investigation
of the allegation ef discbediance by the petitioner and the
conclusions are based on mere assumption. It is also stated that
the court of inquiry did not recommend the penalty of removal from
service and as such the disciplinary autherity was not justified
in passing the order ef remeval from service against the petitioner.
The petitionar has oMx allegad that his request for providing
assistance of a legal prectitionsr was wrongly and illegally refused by} v,
the disciplinary authority and therefore the inquiry procsedinss were i
|

illegal and veid.

S. We have heard the arguments ef the learpned counsel fer

-

the partiss. Learned counsel fer the petitioner arguad that General
Manager Ordnance Factery Dehradun was not competent to act as the
disciplinary autherity in respect eof the petitionsr, as the

petiticner held a permanent lien in the Heavy Vehicles Factery ;
Avadi. Hewever, the petitioner himself has stated in para 9 of his '{
rejoinder-affidavit that the General Manzger ef the Ordnance Factosy
Dehradunuas the appeinting authority ef the petitiener and he should
have himself conducted the inquiry. It is also on recerd that the
applicant had himself seught transfer to the Ordnance Factery
Dehradun from the Heavy Vehicles Factery Avadi Madras. Beth the
factories are under the Ministry ef Defence and the Director Gensral
of the Ordnance Factoriss is the Controlling Officer fer all these
Factories, The Gensral Manager Ordnance Factery Dshradun has the same
atatus and rank as the Geperal Manager Heavy Vehicle Factery Ayadi
Madras. We are,therefore, ef the opinion that this argument is net

valid,

6.The second peint taken by the petitioner is that the
appointing authority should have enquired into the matter and that

he ceuld not appoint a court of inquiry to enquire inte the matter,
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Sub rule(2) ef Rule 14 of the CCS(CCA) Rules,1965 states asfollews?
" Whenever the disciflinary autherity is of the epinien
that there are srounds fer inquiring inte the truth ef
any imputation ef misconduct er misbehavieur asainst a 4
gevernment servant, it may itself inquires into, er appeint
under thisrule er under the provisions ef the Public
Servents ( Inquiries) Act, 1950, as the case may be an
autherity te inquire inte the truth thereef."
From the abeve rule, it is evident that the disciplinary authority
has the choice ef either inquiring into the matter himself or may
appoint an autherity te enquire into the matter. The word authority i
does net exclude the appointment of a geurt eof inquiry coneistins i
of two or mere officers to held the inquiry. On the other hand, !
a court of inquiry has the advantsee of mere than one independent |
!
opinion abeut the truth ef the matter. For the reasons menticned |
above, we are of the opinion that this objection of the petitiener
is net valid.,
7. The third point taken by the petitioner is that he was
not allewed the assistance ef a le@al practitionsr teo defemd himself
|
in the inquiry. Sub=rule8(a) Rule 14 of ths said Rules rsads as 1
!
follews:-
" The Government servant may take the assistance ef eny
other Gevernment servant posted in any office either at |
- 1'“-\. |

It is net

appointed

In these circumstances, the rejesction of the request fertaking rhe

his hsad quarters er at the place where ths inquiry is
held , to present the case on his behalf, but may net
engage a lesal practitioner for the purpose, unless ths
Presenting Officer appointed by the disciplinary autharity -~
is a legal practitioner, or, the disciplinary autherity,
having resard te the circumstances ef the case, and for
reasons te be recerded in writing so permits.”

tha cage eof the applicant that thes Presenting Officer

by the disciplinary autherity was a lsgal practitioner.
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assistance ef lagal practitionar by the disciplinary authority 1s
in accerdanca with the above-mentionsd rules and we are ef the

opinion that this objection of the petitioner is alse not valid.

8. The fourth point taken by the learnsd counsel fer
the petitioner is that he was exenaratad of the charges lavalled
against him in the first inquiry and that these very charees ware
enquired into in the second inquiry and therefore, the punishment
awarded on the basis ef second inquiry was unlawful and void.
A perusal of the second chargasshest dated 21,11.1974 availabls
as S.,A.2 would shew that thers wers only two articles ef the
charges alleging the failurs of the applkcant to carry out ths erder
of transfer and refusal te carry out afficial werk sven after
repeated advica. A perusal ef the statemsnt of tha imputation eof
misconduct or misbshaviour in support of each article of the
charge would also indicata that the inquiry was conductad in respect
of matters which were differsnt from the first ingquiry. In these

circumstances, we are of the opinion that this ebjection of the

petitioner is not valid.

9,The Pifth point taken by the pastitioner is that the \
order of inquiry did not afferd full and complete opnortunity te the
applicant te defandhimself. On going through the record ef the
inquiry, it 1s found that the applicant attended the inquiry and
cross-examined the witnesses. He did not preducs any wiktnesses in
support of his defence and the Chairman of the court ef inquiry
submitted the report with its findines. In visw of this, we are

of the opinion that this objection is net valid.

10. The sixth point taken by the petitioner was that in his
reply to the shew cause notice, points mentioned in his repressnta-
tion were not consideraed prepsrly by the disciplinary authority. Ue

have gons throush the impuanad erder dated 15.4.1975 of the

=

disciplinary authority and we find that the Genaral Managsr ef the

Ordnanse Factory Dehradun in his capacity as the disciplinary
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authority thoroushly examined the report ef inquiry and the
reply submitted by the applicant in reply to the shew cause
memorandum and he had also given an oral hearing to the applicent
oN|7.4.1975, During his intervisw with the Gsnsral Manager, the
applicant stated that he did not wish to submit any represenfatien
te the penalty propossd in the show cause memerandum. Inview of
this the objection raised by the patitionsr dees noet appear te
have any ferée and we are of the opinion that the impugnad order
imposing penalty of removal from service was passed by the

disciplinary authority after proper examination of the entire cass.

11. The last point taken by the petitioner was that the
appellate authority had not passed a speaking order, while
rejecting the appeal. A perusal of the impuansd erdar dated 23rd
Marchy, 1977 would shew that the Directar Genaral Ordnance Factorias
in his capacity as the appellate authority, had considered the
appeal and the relsvant recerds of the cases and had coms to the

following conclusion.

(1) Procadure prescribed in the CCS(CCA) Rules,1965
had been complied with.

(ii) The findinas ars justified.
(iii) The penalty imposed is adequate, and

(iv) The appeal is also time barred.

The erdar further states that there was no reason or mitigating
circumstance to modify the decision already arrived at and the
appeal of Sri B,P.Kemani is accerdingly dismissed. Wes are ef the
: G- [
opinion that the order of the appellate autherity ia[prapurly
speaking order prescribsd under the CCS(CCA) Rulss and does net

suffer from any defect.

12. Fer the reasons meptioned-asbove, the patition is

dismissad without any order as to costs.
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