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Central Acministrative Tribunal,ﬂllahabad.

Registration T.A.No.91 of 198F

Swachinta Nath ODubeyt o

Union ¢f Incia and others 11

Connected with

hegistration No. TA 92 of 198F

Swadhinta Nath Dubey & i
Us.

Union of Indis and others

¢. Registration No. TA 44gf
STl Brahme Shankar Sharna 6
Us.
Union of Indiaz 2nd cthers il

Epnneg}pcmwitr

Registration T.A.No. %0gf 198

Brahma Shapkar Sharnpa N
Ve

Union cf India and cthers a5 o

Hon.D.K.Agrawal, JM
Hon. K.Obayya, AN

Ppplicant

Hespondents

Applicant

Responogents.,

1886

Applicant

Fespondents.

Fpplicant

Respondents.

By Hon. D.K.ARgrawal,Jm'

The above Transferred

Applications

Lere

registered on receipt of recorg of the four Civil Suits

filed in the CnLrt of Munsif Hawali Bareilly . Therefore,

they ere being disposed of by this

ccmnmon

grder as

common questions-‘of lsw and facts are involved.

A The brief facts are that the Applicant
S.N.Dubey posted as |ower Division Clerk in Stores
Canteen Department at Bareilly uwes transferred by an
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' j orcer datec 8.7.1982 tg Misa Mari Depot in Assam. He |

TEpresented against his transfer but the competent

authority did not find force in the representation, |

s R

The Applicant, however, dig not proceed to Join at ’
Misa MNari on one or the other cround. In the first
instance, he fileg Civil Suit No.202 DISIS B o 7 o g =

& WAgNoDy 92 GF 1588) ageinst the aforesajd transfer

orocer. The ODisciplinary Authority, thereafter passed

o S ity

i &n orcer of compulsory retirement uncer rule 18 (4iji>
_; of Central Civil Service -’.'Elasaificatinn, Control

and Appeal)! Rules read with clause (b to secono provisc

i af Art. 311 (2% of the CGonstitution of India on 12.8.83 :

3 s
* o on the ground that it was not practicable to hold an '!{‘
i Enquiry. Thereupon, Civil Suit No.443 of 1984 T.A.No

891 of 1986 ) was filed 8ssalling the order of compulsory

retirement dated 12.8.1283% as well as the appellate
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order dated 9.12.1983,
an The Applicant Brahma Shankar Sharma was posted

as |ower Division Clerk at Bareilly Canteen Stores

T

S

Depot and uwsas transferred by an crder detec 7.10.1982

to ODeemapur Depot, The order of transfer was cefiec

S — S

| W €n one or the other ground, Civil Suit No.13 of 1983 ;
:% T.A.No. 44 of 1988 wes fileo by him for @ ceclaration j
|
‘} that the order of transfer was bad in law, The Disci- ,
| plinary Authority, thereafter, passed an orcer of compul |
- SOTY retigement on 4,7.1883 under rule 19(ii' of the |
| ROES(CER) Rules read with clause (b) of second proviso
J’ DRSO T 3010 Coda o the Constitution, which gave rise
1 to Civil Suit No.442 of 1984 ‘Registration TA No.90
? ¢ of 1866°
¥ 4, It may be mentioned that (Original Suit No, :,

B of 1983 (T.A.No.44 of 1886 filed by B.S5.Sharma

7.1.1983 was dismissed for want of prosecution on 4

af\;?( C'C___f? ‘s’.}-—-me




.

=
-\.-\.-—u—r_-d-_.-‘.-—_p_._‘.-_-"__ ——

16.7.1885. Misc.Application No, 23 of 1985 filed on

13.1.1985 for restoration was also dismissed on ALt 88T

Thereafter, Misg Application No. S5 of 1986 was filed

cn 23.1.1886 for restoration of Misc. Application No.23

of 1985. Meanuhile, the Case was transferred to this

g

Tribunal. However, the learned counsel for parties

b

have been heard on merits and, thereforee, we are procee
| ding to dispose of the cases on merits. '
'- ) Two points are involved in these cases, first |
-ly, whether the transfer orcers of the Applicants ;

were velidly passed and, seconcly, uwhether clause ’b;

?_ cf seccno proviso of Art.311 2 of the Constitution

y < read with Rule 19 of CCS ‘cCA Rules, 1965 were prcperly
epplied to the case of each of the PApplicants and the

[I N UL‘L;‘H h'b/ '
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J impugnecd orders of Compulsory retirements wEIEk passec
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against them,

6. Rs regards the transfer orders, it would

appear thet Sri S.N.Dubey was transferred from Bareilly
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to Misa Mari in the circumstances, as stated by the
Respondents in paras 6 and 7 of the written statement,

T which mentions that one Sri N.C.Joshi who was working

- =8 .q_.h.-l:.\. ———r .

at Misa Mari {(hard station' completed his tenure of

.
S —— S i,

:? hard station znag, therefore, he was to be transferred

to his choice SIC SO RIS 1 BEareilly. Consequently

, by a letter dated 24.5.1882, enquiry was made as to
E whether any |DC posted at Bareilly was willing to be ’

transferred to Misa Mari. Therefore, the Applicant,

f.e., S.N.Dubey, who had the longest stay at Bareilly

£ ....‘:_'_,'l i

was orderec to be transferred on 8.7.1882 after due
&1 consideration of his representation dateo 1.6.1882

by the competent authority. Similarly, Sri B.S.Sharma _,

Yacancy yhhase i ce s Rise SIS Badd , WioriuiSharna, hads secand z

# was transferred to Deemapur Depot on account off “the
} .
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longest stay at Bareilly; a lady who had longest
stay at Bareilly wss exempted. The transfer of S
Sharma was alsc effectec after taking intoc account
that no other LDC posted at Bareilly was willing
to be posted @t Deemapur. The representation of
Sri Sharma was alsoc consicdered and rejected by the
competent authority. Thus, it cannot be urged on
behalf of the Applicants that their transfer was
nade by an authority other ?:Fn the appointing autho-
rity. The transfer order may have been signed by
the Asstt. Ceneral Manager /Administration' but
in view of the facts stated above, it is clear that
the General Manager, Canteen Stores Department,
who was eppointing authority had duly applied his
mind to the representation of the Fpplicents before
the actuel corder of transfer uwas passed and communi-
catec to the Applicants. We are, therefecre, unable
to pursuvace ourselves to hold that the order of
transfer of each of the Applicants wess either arbit-
rary or against the statutory rules. Therefore,

in view of the decision of the Hon'ble Supreme Court

in Gujarat Electricity Board and another Vs. Atmaram

e — — .

sungomal Poshani /19688 /3' Part II SIJ -B68' , uwe
are of opinion that there is no ground to interfere
with the impugned orders of transfer.

7l The next point, which is most important.
ls as to remedy available to a civil servant who
tas been inposec meajor penalty by attracting clause
‘b oft the second proviso to Art.311 (2) of the

Constitution. In the instant case before us, the

Appliceants have already avesiled the departmental

remecy. The Applicant Sri S.N.Dubey filed an appeal
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on 23.10.1983 vide annexure RA 23 and the appellate
order was passed on 9.12.1983 vyide annexure RA 24,
The other Applicant, namely, B.S,Sharms filed appeal
an 6.8.1983 and eppellate order js Catec 22.11.1983.
The impugneco Grders &as well] gas the appellate Orcers
have been asszileg on two groundgs- fFirstly, that

even™ IfNiES be | assumed that the Applicants WETE

absconding or the department arrived at a finding
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the Applicants will not Participate in the
inquiry, although no material existed to arrive
at such a conclusion, still the enguiry should have
Froceeded ex parte on the basis of material before
the Disciplinary Authority, Secondly, it was urged
that it uwzse obligatory on the part of the appellate
authority to afford €n opportunity to the Applicants
to reply to the Charge against them anc if necessary,
the hearing of dppeal should have been Postponed
for = T€asonatle length of time to enable 3 chance

to the Applicante to offer their version. We Hhaye

cn behalf of the Applicants® The impugned orders
dated 12,8.1983 and 4.7,1983 passeg in the case
cf S.N.Dubey and B.S.Sharma have been carefully
PETused by wus., The PErusal of the sajg impugned
6rders go to shouy that the competent authority made
an attempt to serve the charge sheet by Registered
Fost at the address as recordecd in the Service Book
of the Applicants énd the registered letter having
been returned Undelivered, a notice was published
in Hindustan Times and thereafter, the impugned

Orders were passed repeating the language of clause

b of second Provise to Art.311 (2) gof the Constitu-
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cable to hold an enquiry. The ﬂpplicant—S.h.Dubey

has drawn our attention to his representetions gatecd

! 6.6.1983 anc 26.7.1983, annexures RA 18 and RA 19 f
?if end replies theretec by the department dated 9.8.1983

EF gnd 11.8.1983, annexures KA 20 and RA 21 to indicate

' that he was in constant touch with the departmental

s s authurities. and that he wss not absconding nor it

| can be said that he was not aveilable at the aodress

3 il ' ] known to the Cepartment, Similarly, B.S.5harma has

urged 1in the plaint of Civil Suit No.442 of 1684

{T:A.ﬂD.QD g 19B6)8that " he was in COrTespondence

with the cdepartment ; that he was not absconding;

ol that it is in:urrect to say that the department

was not 1in a position to communicate with him., Thus,

& it has been urggied that there was no valio groung !

for the Disciplinary éuthnrity to oispense with

& the inquiry and invoke the EXtraordinary pProvision

as laid down in clause ‘b to second proviso of

;ﬁ | e &1 2 of the Constitution. e do feel that

i' ' necessary pruufﬁthat the Applicants were not availa-

~ ble to the authorities is wanting on record. Then,

h {\\.‘/ :
¢ ' = - ;
' T @s laid down in para B2 of the juogment in the case :

of Satya Bir Singh Vs. Union of India (1985 (4

SCC-452), the facts of the present case warranteg
en ex-parte inquiry rather than doing away with
the inquiry. There is another mistake committec

by the appellsate authority inasmuch as the appellate

t ; authority dio not TECOrc any reason as to why the
iﬁm ' Gpportunity of inquiry wes not being afforded to |
the Applicants. The perusal of the appellate orders { |

gated 9.12.1883 and 22.11.1883 would go to indicate ’

that the appellate éuthority had not given any reason :

L] "'j ‘)_C, C:.\_ = ‘BMK‘
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1 as to why and how the disciplinary authorities were
Justified in invoking the provison of the second proviso
to clause {b' of Art.311(2) of the Constitution., It
would appear that in para 897 cof its judgment the Hon'ble
: Supreme Court in the case of Satyabir Singh /Supra' 3
has laid down that the éppellate authority has to afforc
an opporturnity to thg Ueiinquent civil servant unless
it recnrdE reasons ‘otherwise. Thus, we are of opinion
that the Disciplinary, Authority as well as the Appellate
Authority uinlatgu the principles of natural justice.

It may also be relevant to mention at this stage that

the contents of the charge sheet have not been disclosec

e et

'“"""“{_,H"‘-’”_ﬁﬁ elther in the impugnéﬂ Orcers or appellate OTUGET Or
at any stage of the pProcceecings before the learnec
Munsif or before this Tribumal. Thus, the authcorities
have chosen to contain the contents of the charge sheet
e to themselves or their FTECOTCs,; which have been kept

away even from the Tribunaj,

b 8. In the above Circumstances, we are of opinion
that on technical greuncs, the impugnec orders have
| to be set aside without going into merits of the case.
' Ii"‘, =) In the above background, the impugned orders
Cated 12.8,1983, dppellate orcer dateoc 9.12.1983 in
';'"“W the case of S.N.ODubey and order cated 4,7.1983 ang
eppellate order dated 22 BING19B3 dn the case off B3S:
sharma are set aside with liberty to the competent

autherity to act in atcordance with law. The transfer
oroers of the Applicants are uphelc with a direction
that it will be open to the competent authority, if

k* S0 odesired, to change the order of transfer (due to
long gap' in public interest. The parties are directed
tnbear their own costs.
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Dateo: 9th Jan.1990
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