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ORIGINAL APPLICATION NO. 610 of 1986. N

» S¢R.Chaudhary and 4 others coee applicants. i
Versus :' ‘

|

1

Principal Accountant Ganaral,U.P, :

Allahabad and others esses Respondants.
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Hon'hle D.3.Misrca-AM
Hon'ble G.5,.Sharma IV

¢

( Oalivered by Hon'ble D.S.Misra)
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: This is an zpplication undar ssction 19 of tha A.T.Act,1985

in which the pstitioners have challangad ths order dated 1&.?.198{

! i
| passad by the Principal Accountant Gensrzl,U.P., Allahabad !%

! v sromating the petitioners from the post of Oivisional Accountant
to that of Section Officer and the conseguential order dated 8th{
Octobar,1985 transferring the petitioners from diffaerent places t

and posting them as 3Section 0fficars to Allahabad.

|
|
2. The admittad facts of the casa are that ths patitionars ?
were initially appointed as Auditors in Indian Audit and Accounts i

';& Department. In ordar to get promotion to the post of Section
Officer the pﬁtitianarn had to pess dapartmental examination |

known as Subordinate Accounts Service Exnminatiun(h:reinaftar }

refarrad to as 5AS) Examination. All tha petitioners passed tha

said 545 Examination and also passad divisiopal tast, which made
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them esligible for promotion as Divisional Accountants. They wers
promoted as Divisional Accountants on diffscant dates. Jith
| efFect From 1st March,1984, bifurcation of ths office of the

L

: i Accountant Ganeral took plsce, as a conssquence of which Audit

..__..__.r
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: T and Accounts branch wera separatod. Patitioners, who wera mw Ir

|I ; a ¥

5 workingy as Divisional Ascountants, were taken as tha,incumbgn%gu I
'

of the accounts branch without calling for options. ,4
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3. It is allsged that the petitionars, who were posted
outside Allahabad,naver came to know about the developments having L
tokan placa due to aforssaid bifurcation of the A,G.0fPice,Allzhabad. |
By an-order dated 15th Dscambar,1985 Patitionsrs woere asksd to give

their acceptance for promotion to tha post of Section Officer within

. T R -

15 days and they were also informed that failures to givae consent
would lead to their losing the chance of promotion for one year

(copy at annexurs 3 to the petition). Pstitionars informed the i
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raspondents in writing foreqoing thaeir promotions to the post of
Section Officer( copy at annexurs-4). One of the pstitionsrs, Sri b 1

?
Ram Murti Yadav, was informad that his request to forego the hj

Ll

nromotion to the post of Section Officer permanently has been 1

e e e

raceived( copy of the said ocder dated 29th January,1386 is at

annaxura-5). By an order deted 2nd April,1986, the raspondents

stopped the special pay of Rs .35/~ being peid to tha petitioners, as
a consesquence of their rafusal for promotion to the post of Saction |
C
gfficar ( copy at annaxure-G6 )., By anothar order dated 14th &pril,19§ﬂ%

tha Principal Accountant General,U.P. Allahabad sromoterd the

|
setitioners to the post of Section Officer end this ocdsr also ?
l
stated that on promotion they would become finally allocated to A and E
£ Office( copy at annexure-7). The raspondents continusd to :
prassuriss the petitioners to join as Saction Officars, and by a

telegraphic order dated 16th April,1986 the pstitioners wera asked

to join tho said posts immediately(copy at annexure-8). |

4. Petitioners' crisvance is that inspite of their having

Poregone promotion as Saction Officer on parmenent basis, they were

!
i
|
" promotad and are being pressurisad to take up the posts of Saction ul

OfPficers at Allahebad . Petitioners had filed a rapraesentation
on 22.4.1986 against tha ordar dated 14th April,1986(copy at

annexura-9) but the respondants continued to pressurise the

patitiunaré and an order dated 2/9th July,19856 was sent by A.G.II(A ﬂ?i

§
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and E) to the employars of the patitiocners to realisva the
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patitionars st once ( copy at apnexre-10 ). Patitioners, baeing
aagriavad by this order again made a representation on 14th July,
1986 (copy at ennexura-11). The respondants ,8.G.II, passed an ocder
datad 22nd July,1906 by which the petitioners' transfsrs wers staysd
(copy at annaxure-12). Howevar, after a lapse of about 3 months,
the respondent A,G.~II(A and E) passad the impugned order datad 8th
October,1986 making transfers and postings of the petitioners on the
posts of Sgction Officers( copy at annexurs-13). Tha petitioners
have allaged that ssveral Divisional Accountants héd foragone their
promotion to the posts of Section Officers and the szme had baan
accapted by the respondent, but tha pestitionsrs ware baiﬁg aiven
discriminatory treatment inspite of their refusal to be promoted on
the posts of Saction Officers and they were beino forced to join the
said posts. It is further alleged that as 2 result of this transfar,
the petitioners would be put to financial loss a2s they would be
entitled to get a higher scals of pay of Rs.1640-2900, if théy
continued as Diyisional Accountants. Thay h=zve accordingly pray=d
for quashing the order dated 14th April, 1986 promoting them as
Section Officer and the order datad 8th Octobsr,1986 for relisving

tham with immediate effect from thair pressnt places of postings.

5. In ths reply, filed on bahalf of the raspondents, it is
stetad that asssrtion made in sub-clausa(s) of para 6 of the

apslication is not correct. The correct position is that persons

to the posts of Divisional Accountants eare appointed by the Accountant

Genar=sl on tha basis of a comp:titive examination known as Initial

Ascruitment Examination. Howsver, persons working in the office of the

Accountant General, who have passed the 3AS Examination and ars
waiting promotions as Section Officers, can also be posted as
NDivisionzl Accountants after passing the Divisional Accountants Tast,
but after they ars promoted as Section Officars thay hava to ravart
thersfrom =nd join as Ssction Officers. The applicants were given
sromotion as Divisional Accouptants as an interim maasura until

they got promotion as Saction Officera. The applicants ware clso
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siven As. 20/- p.m. as special pay in lisu of non-promotion as ngﬁgé;
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Saction Officers becuase of ths non-availability of posts of }
Soction Officercs. Referring to the assertions made in sub-para(k)
and (1) of pera 6 of the petition, it is stated that in view of
che instructions contained in the letter dated 12th Janusary,

1984 of Controller and Auditor General of India, no option

was to be given to the Divisional Accountants as their cedre is 1
undar Accountant General(II)(A and E) U.P. Allahnbad and this

was treated to be the post on the accounts side. It is glso

statad that the MIR scheme was widely circulated and zoms of the )
Divisional Accountants had zlse filad paetitions challenging the
schams, but it was uphald by the Division Bench of ths Allahabad
High Courct. In reply to the assertions mada in sub para (o) and (p), ﬁg

of para 0 of the petition, it is stated that the consent for

2romotion was needad as previously they had sought dafirment dus tdﬁ
I
their parsonal reasons and the temporary defermant grantsd to them mi

not permaneant. Respondents hava admitted that the application of the“
\
applicants to forago promotions to the posts of Section Officers was |

received by them, but the same was rajectad and they wers informed \%

about it. The assertion of the applicants that their application for i
foregoing promotions on permanent basis was accepted by the competant |
i

i
authority, is based on mis-interpretation of the latter datad ;
29,1.1986 (annexurs-5) to the petition. Raferring to the cass of Sri f
Ram Murti Yadav, it is stated that he has already bsen informed j

of the rajection of his request to forago the promotion. Tha Circular

dated 24th September,1985( photo copy as annexur2 CA-1) hes claarly

gy i e .

laid down the policy to be follownd in casses whers persons refuse

promotione to higher grade, The Ministry of Homa Affairs, Dubartmnnt_

" - . I‘ ’
of Personnel nnd‘ﬂdanlﬂtrﬂtlUD Aeforms have issued a circular on o

the subject.3oth the circulars lay doun ths policy that the

.
el o D e - Sl e P,

appointing authority may not accept the rafusal of promotion of an
employes and in that conbingency the promotion should be anforcsd and

if tha officar still rafuses the promotion, then disciplinary action

i
e —— i —— -

may ba initiated against thes officer refusing prometion. In reply to

o &}
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sub paras (r) and (s) of para 6 of the application , it is stated
that SAS axamination passad amployees are granted specizl pay of Rs,
23/~ for one yaar from the dats of passing SAS examination »nd 38.35/- °
Pp.m. from sucuﬁd yaar onwards while waiting for aromotions as Section
Officer. In tarms of Controllar and Auditor Ganarals' Circular datad
25;9.1981, spuecial pay qrantad for waiting promotion as Sszction

b

Officer is to be reduced to Rs.20/- p.m, inthe czse of employ.as, who
refuse to accespt the promotion as Section OffFicars. Tha ordar containad
in Annexuras-6 to tha application was passed 1n accordrncae with the
above-mentioned instructions of the Zontrollazr and Auditor General, |
ilaferring to sub-pzara(u) of para 6 of the application, it is stated
that there is no difect racruitment to the post of Saction Officer,

F

only SAS passed and departmentalcandidates can bz posted as Saction

Officers. After bDifurc-tion of the office in Accounts and Audit Wings,
a largs number of Saction 0OFficoers were transferred to audit and the
remaining ones are beinng asllocated fram the waiting list. Number of |

5AS passed candidates raquired for posting 2s Szction 0fficers is lsess

than the actual requirament a2nd the work in thes offics is being

hampered. It wes necessary to utiliza ths sesrvices of SA4S examinatien

A Lt

passad candidates who were working else whers and the petitionars

wera promoted and postad as Section Officers in accordancs with ths

; : e
genuine requirsments of the main offica of the AelGe ,UePss The :

-

allocetion of the petitionars to A.G. Offics doas not put them

to any loss as the scalss of pay in the Audit and Accounts sideas

are the same. Referring to sub-para {u) of para 6 of the

application, it is statad that no order staying the transfer was issuad
and telegram mentioned as Annexure-XII to the apgplication was to the
affact that the roliasving of the petitionsrs was staysd till furthar
ordars panding decision on their raepresentations. In reply to the
contants of sub-para (dd) of para 6 of the application, it is statad
that the IV-th Pay Commission has ruecommeonded two scalas of pay for i
Divisional Accountants viz. 1400-2600 and 1640-2900. For the A
Section Officers the Commission has recommanded two scales of (1) Rs. i
1640-2900 and (2) 9.2000-3200. It is stoted that in tha avent of tliwj/,j

—
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- petitioners' joining as Ssction Officers, they will gast the chance
| of going in the scele of Rs.2000-3200 while in Divisional
; Accauntants C-drae, thara is no such scales and esven a junior
Saction Officer will draw the sams salzry 2s the Senior in the
€
Divisional Accountants cadrs. The respondents danied the allzgatione
contained in para G6(ff) of the application that the promotion
and transfer orders of the patitioners were made toc harass them.
It is also stated that tha petitioners have not made any
! ropresesntstion after passing of the ordsrs dated 8th October,86
and as such the application is liable to ba dismissed as prematurs.

< The respondents hava stated that the prayer contained in psras 7

and 8 of the application can not bs granted.

5. Tha pstitionsrs filsd rejoinder-affidavit, in which
it is raiteratad that ths SAS passed candidates after gualifying
NDivisional Accountants Test Examination have the discration to |
accept the promotion to the post of Ssction Officer or not to
accaspt ths said promotion. The patitioners have challengzd the

interpret2otion of the two Circulars filed by the rzaspondents and

have asserted that the aforesesid Circulars do not apply to casas i
whara promotion is declinasd foraver. Thay have also dsnied the l
assertion of thes raspondants that thar2 was any shortage of
_%K Section Officars in the A.Ge. Office. It is also stated that the
post of Divisionzl Accountant is bstter in status in ths division,
1 than that of Ssction 0fficer in A.G.(Accounts) Office. They have
further assarted that the petitionars reyuest to forego promotions
pormanently to the posts of Section Offic.rs has been acceptad.
Applic-nts have further stated that the Pay Commission has
racommendad the scale of pay of Rs. 2375-3500 for ths Accounts ;

Officar to bs filled-in by promotion from the Senior Scale )

Divisional Accounts. Other assartions made in their application have

been reiteratzd and reaffirmed,

|

|

7. A supplementary counter-—affidavit was filsd by the

respondants in which the allanstion made hy the applicants that SAS

lJiL”F nasssd candidates after pessing Divisional test have tha digcration
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to accapt the promotion or not has besn denisd. It is assartad
that it is tha discration of the Administrative Authority to accapt
tha declination of ths promotion or naot. Tha allegation mada in
para 4 of the rejoinder—affidavit is denied and thd tha contsants
of para 6 of the Counter—affidavit ars reiteroted and reaffirmed,
Similarly the contants of paras 5,6, and 7 of tha rajoindar
affidavit are denied. It is stated that the corraectdata of circular
mentionad in para 10 of the rajoinder affidavit is 24.12.75 and not
24.9.1985 as mentionad in para 15 of the countar—zffidavit, Similarly
the correct date of tho Circular mentioned in paerca 10 of the
counter-affidavit is 1101981, It is reiteratad that one cannot
be allouwsd to foraego one's promotion without the accaptance of thes
Compatent authority who is empouwerad to initiate discinlinary ‘
action for not accapting the promotion and thereby disobaying the
orders. In reply to the contents of para 14 of thas rejoinder-
affidavit, it is stated that as on date, which is a subsaquant

event, thirty Section Officers! Grade Examination Passed Accountants

ware waiting for their promotion but even aftser posting thasa

\
availabla persons =2gainst 8xistingvacanciss, the shortage will exist.
The promotion ordars of tha applicants wera made against vacancies
existing at that time and that mora qualified parsons ars being

transferred to the audit office and thara will again be a

shortage in Section OfPicers C.dreo in the Accounts wing,.

8. We have hsard the aroumsnts of ths learnad counsel for the
partiss and have also perusad the rscords. Learnad counssl
for the respondents slaced raliancs on the letter dt. 2,4.1986
(at annaxyre-56) which is addressasd to the Executive Enginser BCM
Nnhaba,Hamirﬁur in which it is statad thaot Sri Ram Myrti Yadav !
Divisional Accountant Pragently postad in the Division has

pormanently declinsd to teke nromotion as Saction Officar in

Indian Audit and Accaounts Dapartmiont and as such he is not entitled
to gat Rs.35/- es special pay for not being promotad as Saction

Officar. This laotter mekes a raquest that the spacial pay of ﬂs.SS/;

N




It

; el S A e T

P -
may be reduced to Rs.20/- p.m., w.s.fProm 13.2.1986. The
contantion of the learnad counsel for the applicants is that the
wording of the ebove latter should be interprzted as the accaptance
of the rsequast of Sri Ram Mucti Yadav for foroqoing sromotions
on paormanent basis by the compatent suthority. Lusrned counsel
for the respondents denied this claim of the petitionsrs and
statsd that this latter mersly states that Sri Ram Murti has
made a request for foregoing promotions on a s2rmanent basis,
but it doas not indicaote the acceptance of the competent authority.
Ws hava considerad this matter and we are of the opinion that
tha contention of the patitionasrs in ths zbsence of any svidence

indicating acceptanca of the competent authority, can not be

support to this view, The presctice that 5AS passed candidates

accepted. The second pare of the above mentionasd latter lznds 1
!
|
|

waiting promotion as Section Officsrs are given a spscial pay

of %3.20/— in the first year of the waiting psriod, which is
raisad to Rs,35/- in the sacond ysar, is not disputad by the
applicants., It appears that Sri Ram Murti Yadav was drawing Rs,
35/~ special pay w.e.from the second ysar of the waiting period
and this was reduced to Rs.20/- P,M. when he wos offarad the

post of Section Officer and he declin:d the promotion which was
deferrsd by the competent authority as a temporary basis.It is not
the case of the applicants that the special pay of Rs.20/- p.m.,
was admissibla to thaem by virtue of thair pascing the Initial
Racruitmant Examination for Divisional Accountants, R person,who
passad only the Initial Recruitment Examination and did not pass
thae SAS examination would not ba entitled to the speciad pay

of Rs.20/- pe.m.. In view of this, ths order of reducing the special
pay from Hs.JS/L to Hs.ZD/- cannot be termed as illegal, or
causing harassmant to the petitioners. Such an order was passed
inaccordance with C and A,G. Circular dated 25,9.1981, a copy of

Le-
which was filed by the respondonts withéut their countar-
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Yy 9. Wa have also axaminazd tha contention of the petitioners
I that they had any right to refuse promotion to the podsts of

Saction Officers. The instruction contained in ths Government of
India, Dapartment of Personnsel and Administrativas Reforms

Circulars datad 22nd November,1975 and 1st Octobar,1981

lay doun th® policy to be followed in tha csse whsra persons refuse
nromotions to a higher grade., This circular makes thrae important

points as below:

e i) In order to discourage rafusal of promotion by governmant
e soarvants it provides that those officers who refuse
: oromotions should not be issuad any frash offer of
< nromotions for a period of 1 year from the data of
' such rafusalj}

ii) UWhen -the reasons adducad by the officar for his rafusal
of promotion are not acceptable to the appointing
authority then he should anforce the promotion on ths
officar; and

iii) In case the officer still rafuses to be promoted then even
R disciplinary action can be taken against him for refusing
’ to obey his orders,

These instructions maka it abundantly clear that the pztitionsars

have no inherant right to refuse promotion.

10. We have also considerad the contantions of the
X petitioners that they will be put to financisl loss by accepting
- sromotion as Section Officens. The scale of pay of a junior Section

Officer is the same as the senior scala of Divisional Accountant and
in additign there is a2 highar scale of pay for the senior Saction
Officer which is not admissibla to a Divisional Accountant. The
contention of the pstitioners that as Senior Divisional Accountant,
they would be eligibla for promotion as Accounts Offigar in the
scals of Rs.2375~3500 is a very tbesk argument as the number of posts
of Accounts Officaers is bound to be smallar then tha numbar of
posts of Accounts Officers in the office of the Accountant Ganoral.
In any case, they have not acquired any right to continue as
Divisional Accountants and the compatent authority has the right

to utilize their servicas in ths menner considered necesaary in
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public interest . Similarly the contontion of thes patitioners that
many more persons qualified in thes SAS examination ware available for
posting as Saction Officers has also bean found incorrsct as the
respondents have clearly statad that sven aftar utilizing 30 persons
qualifiesd as S&S passed candidates, thers would be a still shortage

of such persons in their pffice.

11. 4Ye also Pind that thera is no illagality or arbitrariness
in the passing of the impugned orders by the respondents and there is
nﬁthing en the record to suggest that this has bgeaen done with a view to
harass or jeopardise the petitionars'! interest or service careers

as alleged in their application.

{2, For the reasons mentiocned above, we are of the opinion that
there is no ground for interfering with the orders of promotion and
transfar issusd by the respondents and the petition is dismissed

" " ‘-F"J;;:-
without any order as to costs.
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Mambar-A Membar=3
€ ingh/12.12,1986.
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