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‘ Survey of India and Others, ... Respondents,

Hun.S;Zahaer Hasan, V.C. o S s

Hon. Ajay Johri, A.M. ‘ | .?@

(By Hon.Ajay Johri, A.N:) « if

This is an application under Section
19 of the Administrative Tribunals Act XIII of
1985. The petitioner has challenged the result : L. &%
of trade test communicated to him vide Survey of % f
. India No. 92 Party (SEC) Varanasi Confidential |
j{ ~ letter No.C=78/4-F-4 dated 18.7.84 (Annexure=2
of the petition) and the Confidential letter
%iff No.C~95/4-F=4 dated 22,8,84 conveying that thah
marks sheet will not be given to the petitioner
and the Surveyor General's letter No,E2-69/C/1248/
SEC dated 5,3.86 intimating to the Diréctnr
that in vieu of the position Bxplaiﬁad the

Department do not see any reason tu ihﬁstf&:a

in the decision already taken by thafﬁuruay-n?__

India, The petitioner's case is that fﬂﬁggﬁqu?f 5i L
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issued to him should have no nexus ui&hﬂﬁﬁ@efgﬁyﬁa
of the test and the test having been hﬂldfiﬁﬁi;fﬁﬁﬁ' 

-‘i--; "
2

| Septamhsr,-1933 and his work and nuqqyctibaing-.iz
i * satisfactory upto 31.12.83 and he having h::h
I \ passed the trade test has been malafidely *
i;_ - declared unsuccessful and the result has been &
held up for a period of ten months . According
; to him thaluarning issued by the Director, Surv ey ki
of India South Eastern Circle on 28.5.84 should
have no mwm with the trade test -
result and therefore his having been declared
unsuccessful ié :g violative of legal procadur?a,
rules and requlations., According to the
petitioner his promotion to grade 2 was due on
11,1984, The record of his work, conduct,
capacity and eligibility for the past years
¥ preceding ths month of January, 1984 on which
4 ‘%i’fff his trade test is based was above standard and
A therefore the issue of the warning in the month
of May, 1984 could not be a ground for uithhnlding
his result and declaring him unsuccessful . The
petitioner has referred to the Ministry af Home
Affairs, Department of Personnel and Administrative |
Reforms Memo No.21/5/70-Ests(A) dated 15.5.71 L
which states that uizh the punishment of |
Censure, racnusr?k;ii pecuniary loss and stoppage l

of increment do not constitute a bar to
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therefors prayad that he may be pmm;rbad *“i"??{
~grade III tn grade II declaring him'ﬁuﬂﬂaaa;inff“' |
in the departmental promotion trade test held 3
3 in the year 1983 and be paid the arraaﬁa.ﬁf

salary etc. and consequential benefits,

2. In their reply the respondents have
said that the petitioner appesared in the trade

test which was held in tha-hnnth of Septambar,'1983!

and he passed in the said trade test, The result |

was sent to the Surveyor General for his approval
but before the approval could be received from
the respondent No.3 i.e. Surveyor General by the
Director,on 22.3.84,at the time of his inspection
by the Director it was found that the petitioner
at one place had shown a fixing on plane tabls
» ELff Section which actually he never did and he had
2&‘ not even visited the place. He had cooked up
* some readings and computations in the height book. 1
On a cross examination done by the Director the

everything about
petitioner ultimately admitted that/fixing of

:
}
:
the plane table was done by him fictitiously . E
:
The manipulation which was done by the petitioner :

& ek :
during @®@@ his field,could have resulted in Wwrong |
depictions of the details and such gross negligence
and knowingly done wrong work is taken very

seriously by the Department as such the Surveyor

General was info rmed about the said miscnnduct

% Raxe, Mo’n/
and manipulation duna by the petitioner, GBessn

the Surveyor General did not approve the
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for giuing any. Marks 5hsats ar.u:f thanpfgre‘tr

uere not given to the petitioner, In;ghg_,{:;fgf,
petitioner's case he has passed the uritten

examination and as such there was no qUaatna1

b ﬁhgﬁ W&q.jﬁ{"f
‘his failure or semarks being advised to himzin- |
which he has failed, It was only because qﬁ ,
his bad conduct that he was not considered for
promotion to the grade II and his candidature
was not apprnueﬁ He was cummunicated on 1i ;
18.7.1984 that he should prepare himself for the
following trade test but he did not appear in the
said examination and made a representation to tha
Surveyor General but his éequast was not acc-adad t
According to the respondents tha cand idatés who

had passed the trade test were approved for &
promotion to grade II with effect from 1.1.1984.

-

i
The orders were however issued after 1.4.84 t
after the approval etc. and other Fnrmalitias.hadg l

been completed, According to the respondents
the trade test is conducted to assess the theoreti-

3
cal and practical knnuladga,Apart from thia for

uta-'! !i-

promotion to higher gnada work, pﬁpduct and
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capability of the person have also to be
judged, Thus there is a nexus between the trade
test ,work and conduct and it is wrong to say
that the work and conduct was to be judged only
upto 31.12.1983., The work and conduct has to
be judged till the order of promotion is made
and the order was issued on 26.3.84 after the
Surveyor General's approval had been received,
The petitioner had shown gross sense of dishonesty
whereas he was expected to show high sense of
honesty so that the quality of field work could
be relied upon. The decision of the Trade Test
Board can be withheld if some dishonesty, cheating
and other irreqularities came to notice, The
promotion was not denied to the petitioner due
to any punishment but because he failed to make
the minimum required standard, In his rejoinder
the patitinnar_has said that the allegations
about the misconduct of the petitioner are urnng'
as he was never chargesheeted and he gas 1
unnecessarily being compelled to appear again
in the trade test having b;E; qualified in the

3% ecadsy 3% + modk
trade testﬁha should not appear againﬁtn pass

the examination again.

Ra We have heard the learned counsel for

both parties, Shri M.P.Tandon the learned counsel

for the petitioner contended that a warning issuedio

the petitioner after 1.1.1984 should not come
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into the way of his promotion and hiauﬁn@iéﬁgigﬁﬁ
work uaa_gatisﬁéptnry upto the timashig_grg@iirﬁﬁ_
was due and therefore if any incident had tﬂﬁg?:;?:
place after thaﬁdata uhau,tha¢izumnxian-mﬁa;d§§ﬁ
it could not be taken into account.,uhileigiving
that promotion. He further emphasized that hﬂdﬁ
a punishment of Censurse does ﬁnt debar promotion
and therefore the warning given t& the petitioner
should not have resulted in denial of promotion

to hime.

4% Circular order No, 439 issuad on 1.B;ﬁ950
and corrected upto 30.9.1964 by the Survey of India

e

‘w-.—._.__ .
N

relates to qualifications and trade test for class III

technical personnel, Para 6(d) of this circular

reads as follows -

t personnel will have to complete the
following minimum period in a particular
grade before they can be promoted to the
next higher grade provided their work and
conduct have been satisfactory over the
past one year &=

Grade IV ¢+ 3 years
Grade III

2 years
n

-
* % & & @ & B > ® " ® = 8

The regradations as a result of a trade test are

ordered after the approval of the Surveyor General i

has been received. These requests from the
Directara,?nr the Surveyor General's apprawal,haua

to reach his office by 30th September each year
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and all Pmmntinmm as a ﬂbw lf’ﬁ‘ of regradation,
R
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reulaaai?icatinh nbrmalT? Ehké‘aﬁi;ﬁéﬂkfﬁﬁ}
Ist .'Jagnuqry Pul;l.nuing%(Par@, Bg)yqﬁ __I";ﬁﬁf

To assebsp them in aaaasaing bhaaquﬁﬁﬁﬁﬁﬁib
of candidates Directo rs have to period fcaiig

convene trade test Boards nansiating,af jﬁ:@u
less than 3 members tn consider such capas aﬁk

may be recommended by the Officers Cnmmandingh E_~;¢
By ‘_;-i

- ’i.

to undergo Ber the trade test. In the esvent h %

of Units, The Board arranges for the candida%e

-

1 e

of any recommendation by the Board to Fﬂdﬂgéiﬁhgfif
grade of an individual the Director has i cha:gg
the individual under C.C.S. (C.C.A.) Rules for
failure to maintain the rEQUi;ed. standﬂrd; The =5 Vi
word conduct mentioned in para 6(g) of thése

rules has been defined to maanhcanduct so far

as it affects the professional work of an

individual. _ ' 5

5 On the subject of record of inspection
and correction of bad work the Survey of india

Handbook of Topography, Chapter V, Sixth Edition

“on Plane Tabling at page 87 lays doun as follows $ -

" Before leaving the surveyor, the

inspecting officer should mark up his
inspection fixings or partal lines on
the plane-table, and urite the brief '
report on the raault of his inapantion. .

This rapa‘pt Bhﬁﬂlg h%‘gmﬁ&ta@




whole of it,

!.1:1""': ......

areas; in this caaa, it ia Usﬁyqiﬁﬁn'r*&hw
that the uork shall be examined -h._.}gf@_

time, .f”"
It may be necessary to get fﬁ";:‘
another surueynr to revise the faulh&

the work altogether, and have it rasuﬁ T‘J
5
on another board,

is necessary, the examining officer %;F id
take a trace of the faulty work, bQHE
leaves the surveyor. This tmﬁu§ﬁ¢L_
compared with the work as Pina;ﬁ;fl
and will be an evidence of thgﬂ;:f:.

&
inaccuracy. "
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that the petitioner had shown on hﬁg;&i ﬁﬁ:
Sections a fixing which he never actuﬁi?f?uﬁﬂw
Not o nly this, he had even cnnkadaup snms~«; jﬁtf
and computations in the Height Book and tha pn éf,__;
from where he was supposed to have taken clinnmﬁ% ﬂm
readings were not at all visible from hiﬂ*fixingm
When the Director chased the matter and followed
up the ever-changing versions from place to p1a¢&~
in the jungles for.3 hours, the petitioner
admitted that everything about the fixing was
fictitious. On the above the Director said that Tl
it shoued lack of professional integrity and i 5
therefore the patitinngr was warned that unless

he ramainaq(ln the matter of professional

integrity he will scon face serious situation
in his career. The point that has to be seen is

whether as laid down in the rules this misconduct - -
can be taken as professional misconduct
which would debar a person from promotion. | f

6o Alfred Avins in his Hand Book

"Employees Misconducts" has observed that

" in analysing the mass of conflicting
cases of disabling conduct, two guiding
principles must aluays be kaptqin mind.
The law of Industrial Discipline never
punishes damage without fault; and it

never .immunizes fault which creates a

risk because no damage materialises, "

In the letter issued to the petitioner by the




Director on 23*’5.@4 (annaxm-wa ,,m;rsa Book)
his.prnfaaainnal.in#aﬁf&tyrua&-qHﬁa-a ;ﬂ iﬂﬂjf
a miacnnduct inunluaa diahunaaty-and ﬁﬁthé
cnnsidarad a aerinua miaﬂanducﬁ1 UHan an;umpihfﬁp
is guilty of only carelessness or nagliganca huﬁ‘
there is no question of fraud or dishonesty thsn < *
a severe punishment may Becomne disprupnrtinﬂaba.-'
In cases whers rapeatad acts nf'misapprnpriatfﬁn-f-fiﬁ
are found it has been felt that it would be
hardly conducive to harmonious industrial relatiunah rié

to compel the defaulters retention in service 4 _:jf

against the will of the employer. It was only a T ; R
very minor punishmesnt that was given to the
petitioner for his fudging the fixing of the Plana
table, It becomes difficult for an employer to «
tolerate dishonest employees who indulge in fudging,
specially when the type of work that is being

done in the employer's organisation is of a very
important nature and is likely to have serious
repercussions if it is urongly depicted, We do not
find in this case any extraordinary circumstances uhich
the petitioner could plead to justify his conduct

in falsifying the work which was entrusted to him,

It can therefore not be arqued that tha action

of the petitioner which resulted in a warning

having been given to him on 22,.,3.84 was in any way

not a professional misconduct, |

e The second question that arises is that
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\ and after his approual haa baan rqqafﬁﬁ the
_'Tﬂ \ . jqf;’.---o”"" ﬁfr - “_' F i
1 - proamotions take effect f'rnm Ist January f‘uu ,,;ﬁr,
: f Wi : ,.I
During the course of argumanta the 1aarﬁadfcn sg]l
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for the respondents was Emphatin that tharﬁ uaaﬁ:'

e

no time table and a feu munths delays 1n‘Fi;?f§if€§,
the promotiomn orders are normal and rnutinpw E€]
promotion orders uere issued in March, 1984 and - e
promot ions were mads aPFectiue from 1.1119341¥'fh3
learned counsel for the respondents furthar .
%ﬁff#, contended that though the SurveyoT Ganaral had |
approved the result of the trade test in-uhich the
petitionerts promotion was also approved, fhis
approval was subsequently withdrawn by him on
a report sent by thé Director inpgard to the above
professional misconduct of the petitioner, Ue i
therefore find here a situatinn where the circular
order laid down a time tabla.#bit'fﬁa recommendat ions

32~ akeuld Rave
for the particular year mued raachqpha Surveyor

General by 30th September so that promotions could
be made effective from 1.1.1984, The petitioner's
case was that on 1.1.1984 there was no case

against him and his work was entirely satia?autnry1

He had not been cnmmunicatad any aduaraa pamarkg.

H- advera _
This is supported by the nammuniaatiqn nf_thﬂ“marka;
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that for the year ending 30.9.84 the following

adverse remarks are communicated, " You did J‘i
fudginmg in Plane-tabling " and in the same report
the good qualities and o ther ceneral .c-nmmanta

of the petitioner were also conveyed which

showed that his performance in the field uvas
satisfactory. His proficiency in tﬁa field was
also satisfactory. His attitude towards
subordinates and superiors is good and his

sense of responsibility, consciousness, initiative
and reliability are satisfactory. It would thus
be seen that the petitinnaﬁm generally
satisfactory #n ks if;mawee and therefore if
the time table ax laid doun in the circular order
No. 439 had been followed and the recommendations
had been sent in September his approval for
promotion would have been received and he would
have been promoted from 1.1.1984., The contention
of the learned counsel for the respondents that
any miscunduct upto the time of issue of the
promotion orders could still withhold the
promotion orders capnot be accepted as a sounc
argument. If there is a misconduct uhiéh can
result in the withholding of promotion proper
disciplinary proceedings have to be followed
before a promotion could be stopped. UWe agree
uith the contention of the learned counsel faor
the petitioner that a conduct which has to be
taken into account should be only the conduct

upto the time when the p romotion became due and
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'cnmpatent authority on the gmund that gb*eﬁ
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tions from the Director became due im béﬁﬁﬁﬁgﬁ;;.
e

of September for the promotion to be quardd‘gﬁifd;_ -
S

effect from January following and if the patﬁ,gﬁ?ﬁ};i_
v &1 > G
had nothing against his canduct at the ralavan&* “ﬁ“fi

the petitioner will be antltlad to be cnnaidﬂmgﬂﬁﬁ;gﬁf
promotion with effect from 1.1.1984 and he W T
also be eligible to the consequential benefits,
This revieu should be made within three months ﬁna
the date of this order. Ths petitiun is disppaqg

of accordingly. Parties will bear their ouwn cnaﬁﬁﬁ-

o

Vice Chairman(3J)

1Y
Dated the_oU[ "May, 1987
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