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CENTRAL ADMINISTRATIV E TRIBUNAL, ALLAHABAD,

| Registration (0,A.) No. 497 of 1986,

KK, Vadera 2 others Applicants.

Versus

Union of India & others Fespondents.

3 rl
'*—% Hon'ble Ajay Johri, A.M,
Hon'ble G.S. Sharita, J.id. -

| (Delivered by Hon. Ajay Johri, A.uL)
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In this application received under Section 19 of the

i ‘ : Aduministrative Tribunals Act XIIl of 1985 K.K. Vadera & 20 others
4 : | all of whow are working as Scientist 'B' in the Defence leterial
s | Stores Research 2 Developinent Establishment (DMSRDE), Kanpur
have challenged the order dated 16.10.1985 issued by R&D Heaﬂquar—

tgs {R&D HQ) giving effect to the promotion of the a_’_"’jfi&ﬁntﬁ
o th ﬁffé{':”" fﬁm 1&.19.,1535» LM
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: necessary. flnder the unamended rules these recomnendations were 1 he
lioplemented after approval of the Union Public Service Commission
(UPSC) from the date which was arrived at in consultation with
the Cowmmission. This date was treated as the date of selection
for purposes of deterinining the seniority of the proiotees, DRDS
Rules,1978-79 came into effect on 13.1.1979 and the applicants
who were ecarljer governed by the Defence Science Service Rules
{: (DSS Rules), 1057

were automatically brought on to these new rules, 1‘1
;
Assessments were made by

i

the respondents from the year 1930

onmwards and promotions during the years 1980, 1981,

:
1982 and 1983
were made with effect from

Ist July of those years. When t:hﬂjn

becaine eligible for consideration in Deceinber, 1933 they were also

assessed for Deing promoted against the vacancies of 1984 as the

order indicated but no assessment was mnade in 1084 and their assess-

ment which was

-
inade in 1985 cleared them for proniction met not
from 1.7.1984 but from

"

16.10.1985, Thus a departure was made

from the earlier practice.

2y this departure the applicants ham ,*‘

_ been adversely cffected not only because promotion as S?;je 24

"%, %?; ."m; ; w M ;
B A dg-‘lﬁ,}ceﬂ by more than a year, their future proinotions h,av& frfﬁ
;‘- .._I'

been Iﬁaﬁ'ﬁ’med accardiﬁsl}'- DRDS aula‘;,,la'rs were aine
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| 3. The respondents' case is that DRDS Rules governed

| only class I services from Scientist 'B' and above. They do not
Cover JSOs, who are in the class II service. In DRDS Rules a scheme
of flexible complementing is provided for promotion of Scientist
'B' and ahove. The post of & Scientist held by promoted officer
Is autoinatically upgraded to the next grade in this scheme. Since
JEOs are not governed by DRDS Rules the scheme of flexible

% complementing is also not applicable to thein, They can, therefore,

f' 1&'\ be promoted only when vacancies are available in the grade of A

: Scientist 'B' because their promotions are purely vacancy based. .

However, to provide for those ] S0s, who were already in service

at the time of promulgation of DRDS Rules a provision was made b

of the rules as JSOs on regular basis and possess the educational

qualifications and experience of direct recruits shall be ecligible

that all those who have been recruited hefore the proiulgation i
Ny
f
4

till they are wasted out for proinotion to the post of Scientist 'B'
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proigoted before 1282 and the applicants were considered for pProiig-

| tion as a special case. There Wwas no vacancy available in July, 1984,

e' 3 _whickh were

| They were considered for proinotion against vacancies, to be created

. ke

|

| or that becqne available by the time the results are published,
There is no rule to consider J50s for promotion to the next higher

grade every year even when vacancies are not available.

4 In their rejoinder affidavit the applicants have said
H o that DRDS Rules do not govern only class I services. They a_{_lw.“ ﬁz
| .} ‘,Q:F provide for promotion of J30s to the post of Scientist '2' and that ‘
F L4 is why a provision was made that all those who had been re_ctuit'gﬁr ﬂ

, &
before the promulgation of DRDS Rules on regular basis and

possesses the educational qualification and cxperience shall be eligible

"-m- against 50 per cent of the vacancies till they are wasted out. All

of them are governed by this proviso as they were already in }

1 service as JSOs on the crutial date. Therefore, as far as they are

concerned, DRDE Rules, 1979 apply to them in respect of their

r proniotion as Scientist '3 In DRDS Rules there is no scl;ame ‘Eu‘* .k

ﬁexgala complementing, thereforg,;bhi rrjarference _.mfada by ﬁﬂ 1 w e
ﬂhﬂmgs h;?;&y ﬁlla‘mnt h@ pattern
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‘: further 185 JS0s have also peen promoted, Zven before the a.aend-
ment of the rules was made in 1985 the respendents had intimated
to UPST about the existence of 131 vacancies of Scientist 'B!' for
promotion from JSOs, but since the rule got amended UPSC did
not participate in the assessment. In case there were no vacancy
in 1984 there was no necessity of conducting the assessinent for
the year 1984 as the réespondents have done. They have challenged.;_.

g_\\ the averment made by the respondents that their assessiments were

AF‘ made against future vacancies, According to them the effet:t._pj'% o

the promotion of the Scientist '3' does not involve the cohﬂ&gﬁh

SITE 8
of charge assumption as the promotions are to be made in /ﬁ:tm :,,
e % 2 D
udjf pro.aotions are .iade in xixy SITY  emd  af aRncapions  @yc ’%

.'\. ,?l;dm l?’- oficee retrospectively promotion can be given as already

. | P

held by CGDA.
. F 5. We have heard the learned counsel for the parties. We

have alsc heard Dr, J.C. Iiadan, Assistant Director, ﬁm@, who
| o o :._?_‘_ “\r:r- .
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prouiotees could be considered, They were promoted against new
A~

creations from the date the postg Lecoine available. e further

contended that in SITU proizotion is not available to JS0s and such

promotions are made only where the scheme of flexible couplement-

Ing is applicahle. Therefore, in view of the fact that 50 per cent

of the posts were already occupied by promotees and there were

no other posts available any proizotions .nade against new creations

i ;1': had to be from the dates of availability of vacancies. These conten- ﬁi
:: ﬁ’_ tions were repelled by the learned counsel for the applicant on ;*ﬂ,g
l the grounds that DRDS Rules, 1978 were applicable to those 150s S
{ Wwho were occupying periaanent posts at that time and, therefore, y

iIf posts are available and proinotions are made those rules should
be made applicable to them in terms of the proviso in para 8 of

the rules. According to him till those who were already in position

T, wn.-ﬂﬂ_.m;ﬂ

in 1978 when the new rules came into existence are wasted out
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%/ the scheme of promoting them retrospectively from ist July ef
| that year should apply. We have perused the various dﬂtﬁmEﬂQa

1." i
Rida

filed along with application and subsequently and gone through @&e oy

..f"'l‘
.

aFPli’eatiﬂn_.fang, the replies cte. carefully, . #
o ﬁnle“ﬁ* ‘of DRDS Rules,1979 is on the future m&iu'

of the service. It says that after the initial canstitntm wf

L A

service by appointment of officers in ﬁaearﬂam%mi [L 75-:;-_*:5___
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Group 'A' officers already available in DSS, Thereafter the xerioder
remainder of the post were to be filled by JSOs upto the extent
of 50 per cent of the vacanies, Yacancies could be in the permanent
f cadre. Vacancies could also be on creation of certain new posts.
The rules do not say that this proviso is limited to only remaining
50 per cent vacancies which are left unfilled after the absorption
of Group 'A' officers in the periianent cadre. Mo doubt it applies

to the perinanent cadre but the provision does not specifically bar

g e

further promotion of JSOs who are already available on the crucial

date upto the extent of 50 per cent of vecancies that may becoiae

o

available in the grade. This rule further gocs on to say that the

selection for such prowotion shall be Gade on the recommendation
of AP. For the perimanent vacancies, however, it liznits the proaotion
to 30 per cent of the toral sanctioned strength on the date of
g pronulgation of these rules, It is also laid down in these rules that

--the recommendation of AB after approval by the Commission shall

*

'aa,e ﬁﬁpiamented from the date to be arrived at in bbx;ﬁnl ﬁﬁi ﬁim
?.

omiaission and this date shall be treated as thﬁ“fﬁ te. of
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determining the seniority in the grade as Ist July of the year would
i‘; be applicable and if J5Os are competent to be considered for
1 filling up the post of Scientist N there is no reason why tiis proviso
: should not apply to them. However, there is no provision for in
| SITU promotion of those who are proumoted to Scientist 'RN' because

. para 8(2)(f) which deals with in SITU promotion only applies for

{ promotion to the grade of Scientists 'C', n LG A .+

E Te A plea has been taken by the applicants that since ‘ﬂ
their promotion was also ordered in SITU! the date of their proinotion r
Jf | should also be lst July of that year becausc it will be immaterial ‘# -'
| from what date they are promoted because they continued to do 4 7,1‘
the same work. Only their grade 1s changed. This analogy will be "i
incorrect to apply in the case of promotion from JSOs to Ccientist ;

13", A promotion cannot be made unless there is a vacancy available.

'_-;,} If there was no vacancy available in 1984 and the vacancy only
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showing the respondents have followed a date of 1st July while
making promotions against the regular vacancies,ﬁg‘l the years 1980,
1981, 1982 and 1983 and, therefore, if these rules existed for ]SOs
the very fact that they were not followed and the date of lst July
was kept as the date of promotion for each corresponding year
they cannot now say that even for the perinanent posts such provision
will not apply. It is another matter if the posts were not available
and new posts have to be created,ln that case also we feel that
benefit should go to the app%ilﬁ ;f a prnmowem Nt'_he date
the post pot created as they have been proiaoted 1in SIT'J ‘in line

with the provisions promotions nade in the earlier years.w.l' Evidﬂﬂ!;—

ly it has been considered that the post that they occupied will
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not mean shouldering of extra respnnsibilityb; Wﬁ#’ﬁﬂﬂ/ INSITU. ¥

8. On the above considerations while we reject the prayer
made by the applicants that their promotions should be .c:ﬁ;n{s;d&f’ed

from lst July,1984 we order that for posts which have becn created

ik xdeth

will b sar their own
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