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RESERVED

CENTRAL ADMINISTRATIVE TRIBUBAL %

ALIAHABAD BENCH
ALLARA LAD,
bt et 35 N T R AR R P A

Allshabad this the [Qﬁ’ day of EB._-I T 1906,

Original Application No. 378 of 1986,

Hon'ple Mr, T.L. Verma, JM
Hon'ble Mr, S, Dayal, AM

Dr. S.B. Nandi retired ADMO,
Junior Institute Dispensary,
Bunglow No. M/45 B Opposite
Durgawari, N.E. Railway, Gorakhpur,

e sieiaisinie APPLTGERE

G /AR Sris GICS Bhattacharya
Versus

General Manager, N,E, Railway,
Gorakhpur,

...... Respondent i

C/R Sri Lalji Sinha

Hon'ble Mr, T,L, Verme, JM

This application under Section 19 of the
Administrative Tribunals Act has been filed for issuing
a cirection to the respondent for treating the apolicant
as Additional Medical Officer in the scale of pay Bse
1100-1800 with effect from September 1981 with all
consequential benefits., The applicent hes sought further

direction to the respondent to pay to the applicantj=-

(a) Leave encashment for 180 days.
(b) Gratuity.

(c) Commutation of pension with interest
thercon at the prevailing merket rdte
and to issue first class supplementory
pass of three sels in the year with
“ffect from January 1986, and not to
evict him from the railway quarter till
his dues and other retirel benefits are
settled,
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28 The applicent was initially appointed as
Assistant Sqrgeon grade II on 4.6,58 in the Institute
Dispensary N.E.Riilway Gorakhpur, He was promoted €O
the post of Assistanl Medical Of ficer in 1966, The
applicant was served with chargesheet dated 10.6.71 in
a disciplinary proceeding initiated shainst him, ‘The - ¢
applicant filed suitable reply, to the charges
framed against him. the disciplinary authority however,
wocshese imposed punishment of reduction A ERLETHX 0K FEXEX
t0 lower scale of pay Bs.' 350=-900 hy order deted 10,8,73.
The order of punishment imposed by the disciplinary autho=
& rity was challenged by filing 08.. No. 908 of 1975 in
3 the court of third Munsif Gorakhpur. The suit was dismi-
ssed, 1In appeal, filed by the app Li cant, x3gannesx the judge=-
ment and decree passed by, the Munsif Gorakhpur 68006k was

set aside by the Second
/Additional District Judge Gorakhpur , StGGOEE

The Additional District Judge declared tlet order dated

16,8.73 imposing @@ penalty of reduction of the applicant

A

to the lower scale of pay and p ostponing the fu#ture
increments for five years Wes null and viod and not

binding upon the plaintiff. The applicant was directed
be | :
to/restoredto his basic salary of Rs, 620 per month

with a 11 consequential benefits including the arrears of
pay with effect from 16.8.73. The Union of India filed
second appeal no. 100/9182 in the High Court of judicature
at Allahabad., The High Court passed following interim

;6i ordér in the second appeal 3=

nHeard learned counsel for the parties., The
execution of the decree passed by lower
appellate court shall remain stayed, subggct

to the condition thst the a pellant deposits

1 entire decreetal amount within 2 Perlod of two
1 . months from today and differenceé 1B the salary
starting from the month of August 83 Ly 15th

of succeeding month, The plaintiff respondent
U will be entitled to withdraw the amount depo=-

sited under this order after furnishing adequate
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security to the satisfaction of the Executive
Court. 1In case of default of any of the
conditions laid down in this order, same shall
stand automatically vacated."

L

The second appeal 1is still pending.

3. The applicant contends that despite the
punishment imposed .by the disciplinary authority bhis
seniority remained intact according to the provisions con=
tained in Railway Board's letter No. I_Et (iB&A) 62 BG-6-46

i s stated,
dated 30.7.64. The applicantpthereforei.:as entitled to be
considered for promotion €o the grade of D.M.0. 1in the
ccale of Rs. 1100=1800 with efiect from September 1981, fut

: _ : promot ion
the applicatit was considered ford @@ and he retired on

31,1,85 in the scale of &.'TOouléogfiéﬁgsﬁgg gggtbeen

paid his retirement benefits to which he was entitled as

D _M.,O. in the scale of Bs. 1100-1800. He has been sanctioned
pension in the séale of Bsd 700-1600 and as such he has been
deprieved of Bs. 40 per month by wey of penslon, and other
retirement benefits. He submitted several representations
(Annexure-3, 4 and 5 respectively) to the appropriate
authorities to yndo the,injustice done to him, by not

giving him the scale of Rs. 1100-1800 with effect from
September 1981, The same however did not yield iny

result, Hence this apnlication for the reliefs mentioned

above,

4. The respondents have resisted the claim of

the applicant in the reply filed on behalf of the

respondents it has been stated that vhile the applicent

was working as a Assistant Medical Officer (Class-I1I)

he was awarded punishment of reduction of pay for five
L from the stage of &. 620-

years with efiect from 15,8.73 to lower stdgF€

of k5.5C0/= in time scale of R, . g
eaAA®, He was allowed class=1 (Assistant Additional

Medicel officer) with effect from 16,8,78 on expiry of

contdi' i4¢i * *
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the period of punishment. He was entitled to pay ofthe
post of Assistant Agditional Medical Officer only on the
expiry of the.period of punishment on 16.8.78. It hes,
xux furthesloontended that provident fund anc orovisional
monthly pension has already been paid to the applicante,
The amount of towards the Railway Employee Insurdnce
Scheme and Group Insurance Scheme has also been released.
D.CR.G., commutation of pension and encashment of leave
salary has however been withheld as the petitioner has

not wacated the Railway quarter Jlioted to him £OF wvhich he
liable to pay penal rent. The further case of the respon=
dents is that as the applicent was not promoted to scale
Rse llog;lBDO, pension and other retiral benefits could

not GOREE5EE sanctioned to h¥%rin'that scale., So far

as the claim of the applicant ¥R seniority etc. is
concerned, it has been stated that second appeal no.
100/82 1is pending in the High Court and Operation of the
decree of the first appellate court has been stayed by

the appellate court.

2. We have heard the learned counsel for the

parties and perused the records. In view of the admitted
Uhion of Indis -

position that the second appeél filed p-ainst the judge-

nent and decree passed by +he Additionel District Judge,

js pending

Gorakhpur in civil appeal no. 316 /80/anc the opcration

of the judgement and decree passed in the said appeal

has been stayed, it is not {prnperLuS to express any

opinion as to whether the respondents have erred in

not giving benefit of pay of scale of Additiomnal Divisi=-

onal Medical officer to the applicant during the currency

of the punishment imposed on the applicant in the

disciplinary proceeding. In case the applicant succeeds

Contd;l|5fli'i
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in the said second appeal and the judgement dnd decree

passed by the Additional Disctrict Judge is upheld he
will be entitled to the scale of pay of the post of
Additional Divisional Medical Officer as if mno punishment

of reduction to the lower scale of pay had been imposed

on him.
6. the examination
¢ @OEEAEREEALIA " che claim of the

applicent that he ought to have been given the scale of
o ps. 1100-1800 with ef{ect from September l9gl, The
punishment imposed on the applicant by the disciplinary
authority was in speration till 16.8.78. The applicénty
thereforgqcould not have been considered for promotion
during tﬁe currency of the punishment imposed on him,
According to the instructions &8 contained in Railway
Board's letter deted 30.7.64 (Supra) seniority of the
applicant remained uneffected. 1IN that view of the

matter he should have been a21lowed seniority from 1973

2@@ being considered for promotion in

senior scale of D.M.O. The material on the record indi-
cates that the applicani was not considered for promot ion
to the senior scale of D.M.O, even after the expiry of
five years perioc of punishment. The applicant c¢laims
to have become due for promotion to the scale of D,M.O.
in losl. This application has been filed in 1986 roughly
Z five years after his claim for being considered for

;Eéf promotion to senior scale of D, M.,0. was bypassed,! There
is no explanation for delay in moving the appropriate
forum for issuing @ direction to the respondents tO
consider his case. Even the letter which the applicant
has relied in support of 01s claim when he had become
due for promotion to the said scale 1s dated 16,9,81
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The other representations stated to have been f iled

the year
by the applicant pertain to/1985-86, We do not know
whether the applicant even after being considered for
promotfg%ufave been promoted to the senior scale of
D.M.,0., or not. The fact remains that he slept over the
matter for long period of over four years and filed
representations only after his retirement on L 1T8S,
These representations also do not specifically raised
the issue of his promotion to the senior scale of D,M,O0,
Therefore the claim of the apnlicant, if eny, for pro=-
motion to the senior scale of D,M.,0. has bezcﬁzﬂggrred

his
because of @82 1aches onﬁ;art.mxxmmmamm.-

7. Admittedly provisional pension on the basis
of pay he was drawing at the time of his retirement has
already been sanctionec, The amount due under the

Group Insurance Scheme has also been released, We may
however note that the entitlement of the applicant 3as to
the final pension and other retiral dues will depend

on the outcome of the second appeal pending before the

High Court,

8. We may however like to note thet the pension
and other retiral benefits cannot be directed to be paid
to the apnlicant on the basis of his deemed promotion

to the senior scale of D,M.O., and his presumption that
hé would have been drawing pay &t Rs. 1740/- had he been

promoted according to his elaim.,

s . Ay e~

9. We now examine the claim of the applicant
for issuing a direction to pay, leave encashment for

180 days, gratuity and amount due as a result of
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commutation pension., The resﬁondents allege that the
above amount due to the applicéent haye been with-held_becaug
the applicant has not vacated the government quarter alloted

to him even after his retirememt. The question whether

payment of gratuity can be postponed till vacation of

Railway guarter and post refiirement passes can. be with-

held for non v@c@tion of Railway quarter come up for

consideration before the Full Bench of C,A.T. (PB) in

0.A. 2573/91 Full Bench Judgements of Central Administra-
'T% tive Tribunal (1989-9l) pace 287, It has been held in

the said full bench decision thet gratuity is payable

immediately on retirement. Payment thereof should be ‘

made promoptly. payment beyond three months should

entail interest at the rate of 10 per cent per annum

g

and that payment should not be witkheld for non eviiction

of R3ilway quarter, In view of the law laid down by
the Full Bench in the said case withholding of payment
of gratuity for non vacation of Railway quarter 1s

Theaplicant therefore is entitled

i1legal ;08000860D0!
x ' : y sovs i
to payment of entire gratuity amount with interest
thereon at the rate of 10 per cent from the lst may |

1985 till the date of payment.

of
10. So far as the amount of commutationfﬁension

is concerned the law is absolutely clear on the point

:%%\ that pension is not subject to any charge, The respon=-

dents therefore had no power to withhold the amount of

also, . | .
commutarion of pension/ The applicant 1s entitled to

receive the same also from the date it had become due
with interest thereon at the rate of 1O per cert per

annum till the date of payment.

Conmtd,..84+.
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k. According to the law laid down in the

full bench case referred to above the respondents are
justifies” . withholding post retirement passes for

non v >n 6f Railway quarter,

So far as the question of payment of leave
_nment is concerned, it may be stated that leave
,cashment does not come within the defuniktion of pension
or gratuity. Therefore the bar agains! withholding of
pension and gratuity will not apply to withholding of
leave enccoshment. The respondernts are EﬂtltllEdfgﬁ;
realisey the rent of the quarter penal or otherﬁisz cS

f rom the a licant Therefore
e p olding of paymenf of leave.

.

the case may be

encashment as & security for realising remt due frqm t‘#

applicant in the cirfumstances of the case cannot‘be agid

entitiled to the redease of the said amount until he
vacat®s the quarter.,

of:the case
133 In the facts and ¢ ircumstances /discussed

above, this a pplication is allowed in part. The iﬁﬁpﬂ-ﬁ
‘dents are directed to pay to the applicant the entire
amount of his gratuity and the amount due as a sesult of
commutation of pension with interest at the ratecof

10 per cent per annum as indicated above, The direction
issued shall be complied with within " a seriod of three
months from the date of communication of this order.

Mémber - A Member = J

to be barred in law, The ampllcan‘t therefo: e lSq‘%’t q
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