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CENTRAL ADMINISTRATIVE TRIBUNAL ALLAHAEAD .

REGISTRATION (O .A) wo+ 334 / 1986

¥anheilya pal Acrawal seeenpplicante.
versus

Unisn ofind &,through its secretary
Ministry of Defence,N2w Delhi, gothers Respondentss

Hon'ble DeSeMisra,A.M.

JUDGMENT

R -

In this application under sectinsn 19 »f
the Administrative Tribunzls Act XIITI of 1985, the
apoplicant has challenged the osrder o f£f his transier
dated 11-7-1985'passed by the chizf 2ngineer,
czntral command,Lucknow (resp>~ndent noe2) and
subsaquent mhrvement->rdar dated 77.7.1985 served
upo»n the aporlicant by cGarrison Enginecer,Kheria Aarz,

Airfrrce statisn,Agrafrespondent nne3).

2 The applicant has worked as Lower
DPivisisn Clerk &in the Military Engineering Service
Department) since 29th msvamber,l1 963 and has
remained postad at the same statisn. By the
impumed order, the applicant has been transferred
from Agra to» Mahrajpur District Gwaliar and his
representati»n against the nrder of transier has
nht been replied to. The cpolicant had also sent

8 legal noticez under section 80 ¢cPrc to> the Uninn of
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india through 1its secretary/of pefence,zsvecnment
~nf India,New Delhi »n 19.9.1985 which 1s &ls»
pending with»out @ny order heving bean cammunicat-ier
-ed t» hime. The applicant has prayed ior
quashing the nrder »£f his transiar and the e
movement nrder, 1issue nf a dicectisn t»
respandent nn.3 t» pay the pay and allowances
t~» the applicant from 1.8.1985 by treating the
applicant in cHontinurus service, to allow the
apolicant to join and perform his duty at Khercia
pistrict Agra and t» pay the medical expenses
which the zpnlicant wruld have been reimbursed,

had he been allnwed to» jnin his duty either &t

Mahrajpur ,or at Kheria pistrict Agra.

3¢ In reply,ifiled »n behalf nf the

respondents, allegations »£f arbitrariness,

mala fide actinn ,»r harassment t» the applicant

by way of transfer, have been denizd and it has
been asserted that the transfer has been made

~n administrative grounds: that since January,
1968 t» July,l1985 the applicant was given enough 3
chance and time by Posting him in sther 1l1lncal
~ftices at Agyca under citfferent nfricers, but
he disnbeyed all, did not work pr-perly, and
abused the nifficers: that after due verificatinn
~f his pehavirur past and present and deliberate
inapility t» improve himself to the standard

~ f sincere governmeént servant, 1t was chrnsidered

praper by the competent authority viz,Chief

Engineer central Cormmend,ducknow t» transfer .

il
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the applicant nut »nf Agra »n administrative ground’
that a mrvement nrder dated 27nd Jul?%&iﬁ&.waiwf
{ssued intnrming the applicant that hq&be relieved
~f his duties »n 31.7.1985; that this mnvement nrder
was served »n the applicant nn 29.7.1985 and he
stand relieved at Agra with efiect from the aitern»on
~f 31 .7.1985; that there were few typngraphical
mistakes ~nf a few alphabets in the mhrvement nrder,
which was amended vids letter dated 14.8.1985. The
applicant reported for duty to the Cammana2r WHrks
sngineer (P) Mahrejpur District gwzliar and in his
arrival report statzd that'he has nrt Dbeen s2rved
with the mpvement nréer ' and vwhen the Commander |
askad him t» shﬁw'his defence identity photn pess

tn verify his particulas &and pron £ of being @
rapnaiide dafence employee, he stated that the
identity photH pass was depnsited by him at the
place ~f his previnus prstingi that the Commancer
wArks wngineer (p) Mahcrajpur rafused t~» accept the
arcival repnrrt pending receipt nf clarificatinnsi
that the applicant came—-pback tn» Agre Same day and
3id nrt weit at Mahrajpur till the racelpt ot
clarificatisn snoucht by the c~rmmander WHIKS BEngineer
(p)Mahrajpuri that he came £t~ garris~on sngineer
kheria Agra and requested tn take him back ~2n
strensth and @allow him t9 jonin the duty at Agra ;
that as the applicant had been struck »& the 5
strength i the carrison Zngineer Kheria,agra, it
was not pnssible nnr justifiesd to» ta3ke him back in
the same aifice‘jfﬁ disciplined and congenial

atmrsphere is t» be maintained in a gnvernment

nfiice.
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4+The applicant filed a rejorinder-affidavit
in which it is statec that the impugned nrder »f

transfer was passed by way nf punishment in a

mala fide and arbitrary menner instead nf initiating

~action under ccS8S(ccA) Rules 1965,1if he was found

indul ging in undesiraple acfivities as alleged in
the reply,filed by the respondents,nr 1if he was
fr~und t» be nnt maintaining sibs~lute integrity,
devortisn t» duty, »nr éning @nything which is

unbecoming nf @ government servante.

5« On the date of final hearing, the applicant
filed written argument which was replizd t» in the |
fArm ~f written argument by the respondents and
a final written argument was filed by the ap@licant;
T have carefully perused all the drcuments and
written arguments filed by the parties. From 2
perusal nf the reply and the written arguments
filed by the respondents,it is nonticed that the
resporndents have alleged that the applicant aid
everything which is »~ut »t i&éngte and unbecoming
~f @ government servant vis(a) absenting from duty
with~ut leave, (b)runninglkway fr-m the » ifice aiter
mak inc attendance in the sttendance register, (c)
1ate coming and unwillingness to dn any nffice
wark, (d) quarelling and shouting abusive lanouage, |
() spnriling the peaceiul deCﬁrumFua t» which n» |
~ffiice was willing t~» keep such a person, (f)cunning °
en~uch t» apnlngise and after a couple n i days

!
anain used to start the same nuisance 1ie, quarellingn»

shoruting , @busive lancuags and undisciplined

ceha inur, (g) that in 1972, he was pr~fnrma pnsted

peet
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' has passed the impucned order of transfer. Although

 the nrder states t» have beén made ~n administrative

Ehas peen nrdered as the result n£f the allegad [=— }

®

tn the nffice n£f cweE Agra t» improve himsel £f but

-5_

he guarelled there with the Administratiwe officer

and he was posted tn the nitlce nf Gzrrison Engineer

Agra,hﬁhen sarrisoan Sngineer Agra wes tedup with

the abave kind nf reapprehéensive behavinur, he was

returned back by them t»o the nifice »f C-wW.E-ACCa

He remained shuttling from nne ofLfice t» a@nnther

rffice in Agra like a rnling stone irom 1972 t»

1978 At last in 1979 nffice of cwE Agra pnsted him

back t» the nitice »f g2 Kheria where also he

cont lnued a8 belingeVéer till his charactersticks

were repnrted t» the appninting suthnrity,i.e., chief

Engineer central ¢command Lucknowe After due veri fica-

ti~n »f his behavinur,past and present and cdeliberate
sincere

inapility t» improve himself to» the standard »f/

gnvernment servant, 1t -+ wes considered proper

by the competent authority, ie, chicfEngineer central

command ,Lucknorw to transfesr the applicant

~ut ~f agra nn aéministrative grounde The allegatinns

éaf misconduct alleged against the applicant, if true,
fsh“ﬂld have been made subject »f departmental
inguiry and award ok suli<aple punishmentes Instecad
;ﬁi taking actisn against the applicant for the
iabﬁwe mentioned, whe alle gead misconduct, the

| competent authnrity(chief sngineer) central Commeand

:
|

. grmrunds, but considered in the 1icht »f{ the narcatinn

mentisrnad aprve.It is evident that the transier

T

:miSCﬁnduct ~f the applicant, In my ~pinisn pMat an

!
L

Aadministratiwe ar&m:¢0634994became én administrati.e
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crder merely by using the wrdés 'Administratie

S ] J.‘,"
Otficer' fwmpobMuvbmterest, but this has ts be
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@xamined 2n the facts and circumstances nf the
céSe « There are saverzl decisisns ot the High
;Cﬂurts and the Supreme ¢crurt in which it has been
‘held that @ court nf law is t» consider the mattar

!ﬂn the facts and circumstances ~f the case,befrre it

| ca@n come tn 1its ~wn conclusi-n whathzsr the ~rcder

' was passed as a punishment or as aqﬁdministrative

i
|

me&asuree+ In the present case,there is nn daubt

'in my mind that the facts and circumstances clearly

;gﬁ t» establish the mnrtive ~f the competent authnrity
iin passing the impugned nrder ~f transfes .The
éapplicant has filed cnpies nf sevaral complaints
imade by him t» the higher authnrities agalnst the
icﬁncuch ~ £ his immediate niticers Majnsr Me.s.pedi

1Garr15ﬁn zngineer,wh» must have felt annnyed by

l
thess complaints made against him by the applicant.

&he £~11nw up actisn,tzken by Majnor M.Se.Bedi,carrison
sndineer »n receipt nf the impugned nrder »f

itransfer nf the applicant fr~m respandent nne?2
|

%cleafly disclonses prejudice »n his pacrt, a& sH~-n after

[the recelipt nf the impugned nrder »f transfer)amé~the

srder cated “ind guly,1985 was servad ~n the

applicant informing him that he would be relieved
of his duty »n 31st July,1985(c~0oy annexure 2).The
applicant's representation dated 29.7.85 against
the nrder nf his transier and seeking interview
with him was merely forwarded with~ut weaiting for
its consideratisn and reply by the c-ompetent

authorrity.s¥ro»m a perusal nf the cnpy nf the

|- = -_\_-_""""-—..._______‘_-_ i

impuoned srder »f transtfer dated 11th guly,1983

(chrPpy @nnexXure cA H) it would be nnticed that the
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prder did nnt specify any particul ar owmmicate , by
;which the applicant must be relievzd. Para 2
'2f this nrder merely states that the mne
'will be c-mpletedas sarly as prssible.This »rder
5dﬂes n"t mentisn that the applicant was transiecrred
'tn Maharajpur District gwaliar »n a permanent basis
;but the movement srder dated 22nd July,1985 (cHpy
gannaxure CA Hl) states that" ¥ou are herepby permanent
;-ly transterred to cwe (P) Mahcajpur in the interest
fﬁf State s administrative grnunds" The wnrds
f'permanantly' and 'osn administratiwve ar~unds®
g had been added with~ut its exitence in the ~riginal

nrder nof transfer dated 11 .7.1985. The nayvament

| order dated 2ind July,1935 s:zcms t~ have been
issuec in creat haste as the cnrrect MES number

' oL the &applicant which is 425039 was mentimnned as

e

- 415020. The sequence ni evénts and the issue ot
 ~nrderf nf relievenf the applicant weeefrom the

grtern~~n nt 31v?-8§,se=ms tn» have been issued
O
- with, #he prejuciced mind. Tt would be relevant

fo~

t» qunte the c¢oancluding porrti»n onf para 37

ni the counter-teply filed nn behalf nf the

: respandents+"Tf the pnsting/trensfer of cdefence

civilian pers~onnel &re nnt kept nutside the

' tribunels' jurisdictinn, all defence civilian

-

emplnyees will rush t» Hon'ble Tribunal far stay
srder/litigatinn, and n» ~ne will g~ t~» frrward

aperati~nnal arcas/difficult areas/'places away from

e

' home stétinn inr duty" It disclenses the mental

b—

. 8ttitude »i the respondents in the service matters

= m—

nf civiliian defence emplnyees working under them.
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6«eFrom the abnve discussinn, T come t» the
c~nclusisn that the Arder ~f transfer dated 11 «7.85
enc the morvement nrder dated 27.7.1985 are neither
°n &dministrative graund,nnr in public interest apd
@S & result of prejucice and as a measure ~ f
Punishment iﬂr'allegeﬁ misconduct »nf the applicante.
Instead of taking necessary disciplipary actisn
against the &plicant under the relevant servi ce
rules, fsr his alleged misconcuct, the respandents
have resnrted t~ dubisus methnd ni transfer«por the
reasons menti-ned a@bove, the transfer order dated
11+7+1985 and the movement srder dated 27785
@re hereby queshede. The resprndents are directed
tn &sllow the @pplicant t» join and perf~rm his

duty &t xheria pistrict Agra.

7« In the reliefs sought by the applicant, he
has alsn snught a directi~n t» t eat the applicant
in continurus service and tn pay/the paygallmwances
from 1.8.1985. T have examinecd the reguest apd
I find thet nn his nwn admissinn,the applicant
returned the copy nf the marvement nrder aloncw ith
his representation @gainst the order nf{ transier
without any justiiicatinn. On reporting for
duty at Mahrajpur,he did not prnduce a copy nf the
movement nrder,althruch twy corpies of the m»vement
arrder were served nn hime. Similarly he did nnat
produce the identity phntn pass and in his rejnincer
afiidevit, he has merely statec thet the identity
Phntn pass issued tn him earlier was surrencdered
by him withrut producing any dr»cumentary evidence

thet he was asked tn d» sn,sr he had done it.
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Althruch he was nnt allnwed t» join duty at
Mahrajoanj, he was asked tn wait until the reply

tn the clerificatinn ssrucht by him fram his previ~us
Pillce at Agra was received by him. The cl arificatinn
became necessdary due t» the failure ~f the applicant
t™ prnduce necessary dncuments tn establ ish his

G ¢
identity. The anplicant has failed t~ speci fy ﬁhafz
r—

did he make a written statement that he had nnot
received any movement nrder. The conduct nf the
€pplicant in nnt pronducing the necessary dncuments in
his pnssessinn disclonses his moative in nnt joining
duty et his new place nf pnstinge His conéuct in
returning t» Agra ageinw ith~ut any onrder fr-m the
crmpetent authnrity et Mahrajpur ~ifice disclonses
his mntive in not steying & Mahrajpurs From the
abrP»ve mentirned facts,I come t~ the oynclusinn
that the applicant is himsel f respﬁnsibiidfqr not
being allowed tn join duty at MahrajpurLFeturning
t» Agra, m wanting t» jnin Guty in his previnus

"ifice without the nrders nf the competent auth~rity.

Q. For the reasnns menti~ned abow ;the applicat
is not entitled tn draw full pay end allnwances for
the periond 1.:8.85 tn the date nof his rejoining
duty with the Garrisnn Enginecer xheria Acgra.Alth-uch
he will be treated as being in continunus service,but
be will be entitled tn pay and allowances as if he
was nn leave as ma8y be due to» him for the

intervening perind. ge will &zls» not be entitled
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t» the medical expenses incurred by him fnrr
treatpent under unauthnrised medical attendant

during this per inde.

The applicatinn 1is disposed of accordingly, '.

with~ut any ~rder_ as t& cnsts. |
(Desemicsra) -
A +Me

Dt «2.5.1988
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