;. e e -

——

| RESERVED

CENTRAL ADMINISTRAT IVE TRTBUNAL ALLAHABAD

Registration nn. 296 of 1986 «

Sri Ka.ge.saxena and sthers ceecs Applicants.

Versus

Unisn of India ( Ministry of Finance)
and nthers .

cece Oppeparties.

Hon'ble D+S.Misra-Member ()
Hon'ble Gas-sharmarﬂember(J)

s ' ( BY Hon'ble D.S+Misr a-Member )
In this applicatisn under sectimn 19 of the
2dministrative Tribunalls Act 13 of 1985 the
applicants have challenged the hnlding of a
. Review Departmental Promotion Committee (in sShort

D+Pec+) on 1l4th July,1986 by the respondents for

j

:

-
-t o,

selectinn to 17 posts of Inspectnrs Central Excise

E and customs under 25% Promotisn quota for the
year 1986.

The brief facts of the case are that the

Annual DeP.Ces nf 1986 of coambined Kanpur=all ahabad %

and Meerut, =xcise collectorates for Promntien of
Ministerial staff and lady searcher te the grade
.of inspectors was held on 19.5.1986. For this
Purpose Collector Central excise Kanpur is the
cadre cnntr~lling authsrity. The reconmmenc at inns
»f the D+P Cc. were put up ten the Ccadre Cantr~1lling
authoarity far apprnval befnre releasing the
names of the selected candidates for promotisn to
.the grade of Inspectors in the respective

H
Collectorates. The cnllecter central Excise Kanpur

kﬁi:fzii capacity as the cadre cantrniling
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duthsrity did nnt apprnve the Panel for promntisn
to the post of Inspectors Prepared by the D.P.c.
on 19.5.1986 and made reference to the centr al
Board of wxcise and customs(hereinaiter referred to
€ a8 Board) which gave certain directiops by which a J
review n.P.C. meeting was held on 14.7.1986 . The

8 applicants working ~n different posts under

e T

R i Collector central mxcise, All ahabad have challenged

——

the validity of the directions of the Board in this
petitinsn and have alleged that the holding of the
" rReview DePe.ce. is 1llegal, malafide, withonut

jurisdiction, vonid and accentuated by ulterisr j
motives. The applicants have further alleged that the
pPanel prepared foar twy mther Pnsts by the same
DeP.C+. man 19th May,1986 had been acted upnsn but the

° results of the D«Pe.C+ for promotisn t~» the post nof
Inspectors have not been declared. Tt is alsn
alleged that the appninping authsrity in respect nf

= Inspectors 1s Deputy Conllector ( Personnel and
mStablishment) Central Excise All ahabad and as such
the cnllector central kxcise Kanpur andé the po ard

have n» jurisdictinn or authnrity ts inter fere with

the panel prepared by the D.P.C: held on 19:.5.86.

The respondents have contested the petitisn
and 1n thelr reply they have confirmed the hnlding
of @a D+P<C+ on 19:5.1986 for promotisn to 17 posts
of Inspectors under the three Crllectar ates o £
All ahabad/Kanpur and Meerut. Yt has been crntended ‘s
that the D+P.C. 18 a recommendatnry body and the , ;
recommendations made by it are subject to the

approval of the Cadre Controlling Autherity « In the 4

1

—

iwt case the Cadre Contrnlling Autharity did not .::
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agree with the findings nf the D.P.C. and felt it
necessary to seek the advice and guidence of
Central Board of gxcise and customs New pelhi. This
acticn was tasken in acoonrdance with the procedure
prescribed in para IX of the pepartmant.nf
Persnonnel and Administrative Reforms §-M. dated i

30th pDecember ,1976 ( copy filed as Annexure C-A-D)-°

-

Tt 1is contended that the reasons given for
hnlding a review D.P.C. have been clearly explained
in the letter dated 13:6:1986 of the Chllector of »
Central excise Kanpur addressed tm the sSecretary
central poard of Excise and Customs New Delhi, =a '
copy of which has been placed as Annexure CA(A). A !
copy nf the ppard’s reply dated 18th June, 1986
permitting the hnlding »f Review D:P.C: has been
filed as Ennexure cA(g)e The respondents have
denied the allegastions contained in para 6(a) of 4
the applicatisn that any wrlttendirectinn racommend;
ing same relatives of the high-ups had been
received from the poard. The respnndents have
denied the contents of para 6(§) »nf the applicat-
inrn and have stated that they are based nn <false,
baseless and mischievous allegatinns published 1in
a news pzper on 26.6.1986. It is alsn contended
that the review De<P.c. propnsed tn be held on
1471986 consists of members as laid down 1in the
Notificatisn dated 13.1.1984, copy flled as
Annexure CsA«(C)e Tt 1is asserted that the D:P-.C-
crnvened far 14.7.1986 was convened to hnld the 2
selectinn an@ was authorised tn decide its own h
mathnd and procedure for objective assessment of the;
suitakllity of the candidates. The respnndents have 3
contended that the . Gonvernment of India Departmentr‘;

b.f;//nf Pers~nnel and Administrative Reinrms IM dt.
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30¢12.1976 ( annexure CA(D)) prescribes . the
conditions uncder which the review D«P.C. may be
convened. Ammnyst sther things, the review D.P.c.
ma&y be convened tn rectify certain unintentisnnal
mistakes e<tec., « The allegatinns coantained ip para
6(0)(®)(g)(c)(s)(t) (u)(v) ana (w) of the applicatian
have alsn been secens
It 1s also contended that the applicatisn has
been filed only on the basis of hypotheticat inn and
Since nn final Arders have been passed, the applica=-
timn 1s pre-mature, nnt maintainakble eand liable to»
be dismissed with cnsts.
The applicants filed a rejoincer affidavit
in which they have denied the claim nf the
the Cadre
Tespondents that cnllectsar Kanpur was /Gcntrﬂlling‘

authority in respect of Inspectors. In suppnrt »of

J

*.

thls contentinn, copy of Notificatisn dated 7th May .

1986 nf the Go vernment nf India Ministry nf rinance
Department of Revenue has been fil.d as Annexure RA-
(1) . It is contended that the proceedings of the
DsP.C- should have been produced before the Deputy
Collector ( Personnel and Establishment) who is the
appointing authority and not before the Collector
Central sxcise Xanpur. They have challenged the
actisn ~nf Conllectnr Central kExcise Kanpu:}geferring
the matter t» the Secretary Central Board of

mxcise and Customs, who have illaegally inter ferred
with the matter and was instrumental for hnlding
the review D+P.c+« It is contended that since the
Power to make appointment vested in the Deputy
Collector central Excise, the actisn of the

Collector Central Excise Kanpur and the Bnoard was

illegal: A copy of the relevant extract of

t#LEepartmental circul ar dated 30th De cember,1 976

T
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has been filed as Annexure R eA.=3. They have alsn
alleged that the reasons given in the letter dte.
13:6+1986 of Collectnr Kanpur to the secretary

Central popard of kxcise and Customs are wholly

irrelevant for the Purpnse of convening the Review

DeP«C.. It has been contended that the contents
~nf para 2(1) of the said letter are wholly fal se
@5 the post in questinn 1s a selectinn post and
merit alone can be the criteria for selection and
not the criteria of seniority cum fitness. They
have also contended that the nobservatinns nf t he

Collector gRanpur in para 2(111) o£f his letter
against the nutstending entries of stenn graphers

were whnlly prejudicial and should Le rejected.

They have also challenged the constitution o f the di

new D-P.C+ and have stated that the constitution
of the previous D«P.Cs was fully valid in terms
of circul ar dated 30.12.1976 referred tn earl ier
ihey have also contended that the review DeP «C-»
cannnt g» into the merits nf the assessment made
by the previous D«P.Ce 25 lald drwn in letter dte.

2041041974 nf the Board ,cnpy filed as Annexure

ReAos'iy) .

At the time of arguments, learned counsel for

the applicants laid emphasis nn the following

points:

1l «Chllector Central wxcise Kanpur had n»n
jurisdictisn or authority tn ignrre the
recormmencat inns of the P+P.c. held an
19+.5.86 and tn make a reference t» the
Central Bsard of Excise and Custems -

2+A8 the Deputy Cnllector (Personnel ad
tstablishment) Central Excise All ahabad
1s the appointing authnrity in respect nf
the post of Inspectors under the Excl se
Collectorate of All ahabad, Cnllector
Kanpur Central excise and central Bn ard
of Direct Taxes had no duthority te
inter fere or take away the statutory

{
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3. The directinn for hnlding review pDsPe.c.
was 1llegal,vnid and mal afide-.

| 4 o The constituti~rn nf the review DP.C>
was 1llegal and therefnre its recormmend-
ation should be declared illegal and

vnide.

-

- In support of points 1 and 2 learned
counsel for the applicants haé relied on the

4 fnllnwing casess |

2) A-T-R-. 1958, s.C- page 667( Mahadayal

f Premchandra vs « Commercl al Tax 9fficer of Calcutta

i~ and anonther). In this case the assessment order was

to be passed by the Commercial Tax ¢ fficer, but the
Assistant commissioner, higher authority, 1issued
certain directinsns to the commercial Tax 9fficer

and the Hon'ble Supreme Court set aside the
assessmaent nrder sn the ground that the Commercial
mrax 9fficer did not exercise his own judgment in the 5

matter .
b) peIeR1970,S.c.page 1896 ( Purtab pur and

-

Co-Ltd. yvs. Cane Commissioner of Bihar). In this

P ———

case the power of reservation of cane arza was glven

t» the cane Cnmmissioner and »n 8~»me directions

being given by the chief HMinister nf the State, the
that

Han'ble Supreme court held/the chief Minister

had n» concern and the arders shhruld have been

passed py the Cane commissinner,itself.

c) AsXIsR- 1970,5.c. page 1498( orient Paper

Mills Ltd. Vvs. Union of India) In this case the

assessment was made by the peputy Superintendent
under the central Excilse and salt Act nn the
/ﬁupreme
instructi~ns of Corllectnr and the Hon'ble/Court
held the assessment prnceedings illegal and vnid
LﬁLﬁn that ground-
/’
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d)_A-I-R-LQSI,S-g;L_1506( A-V+ Venkataswaran

Collectoar of Cgata@S_Qamhhz Vs« Ramchand Sobhraj

Wadhwani and amther) in which it was held that a

writ petitisn can be filed, even if an alternative
remedy {is avail able, whereeo £ the impugned nrder is
Passed by an authosrity withsut jurisdictisn and

against the principles ~f natural justice.

In reply, learnad counsel for the
fesSpondants pointed out that @ perusal onf the
letter dated 13.6+1986 »¢ Collector central zxcise
Kanpur and its reply dated 18.6.198¢ would show
that the central peard 9f Kxcise and cust-ms had
carefully examined the proapnsal ~f Collectnar central
Excise Kanpur but had nnt agreed ta the prhprsal {n
toto. It agreed to the prapnsal t» convene a Review
DePece far Promation to the grade of Inspectors
Central gxcise but did pnnt agree to assigning »f
marks to the candidate in the interview. a copy nf
the central wxcise and Customs pepartment Graup (C)
PnpsSts rRecruitments Rules, 1979 was alss receivad
with the reply dated 18:6:1986 nf the under
Secretary Central Bmard of sxcise and customs. Tn
thesa rules, the constitution of the D.P.C. far
group'C’ posts has been laid down. Tt is
argued that though the constitutisn of tha pravinus
DeP+Ce had nnt been quest inned, there 18 n» par tyr a

review DePec., which is Permissible under the
department »~f Personnel 9 +M. dated 301 2.76« The
circumstances under which the Praceedings nf the
DePeC+ can be reviewed have been laid down in para
XV(6) of the afrresaid 9 «M. . The main rs2ason given

in the letter »f Collectsar Central Excise dated

W,IQSE for holding a Review DePec. is that Since

———— o T

L]



)

- el ——— e i - v . o e — —

—
the candildates of all the three cnllectarates vere
invealved in the selectinn, the absence nf a memper
representing his Corllectnrate might have perh&pqﬁ
been one of the causes for umimpressive per farmance
by the candidates of that Gnllector ate raesulting in
their being frund unfit which ultimately had a

bearing on the final selectisn. According to t he ]

const itutisn of the D+Pec+ as laid down in the

recruitment rules of 1979 mentinned earlier, the J

Addl-. Cnllectnr Meerut (nllectarate was a member »f
the DePec. but he could not attend the meeting.
Although the validity nf the Proceedings nf the DPC
held on 19.5.1986 can not be challenged merely »n
this ground but the Proceedings of the D.P.2+. had
resultasd in supersessinn of many candidates leading

tn dis-satisfactinn and complaints which woruld have

-

dem~ralising effect nn the staff as well. The

letter had alss pninted nut that sut of the candidate
from sl-.nn¢l t5 17 only one candidate has been put

in the panel and the remaining 16 candidates have
been superseded. Furtherfthe candidate at serial n»-
48 had nccupied the toap pnsitisn frhllmwed by the
candldates at sl-nﬂs- 8 to 20 etce . In view »f

this ,the nbservatisns nf Collectnr Central Excise

anpur caﬁ not be cnnsidered bilased, or unreas~nable
ﬁ Tudw"r ¥l

h%, Learned counsal for the respnndents has placed

celiance on AsXIR1976S:C+, 2426( Dr + G.Sarana VS .

University of Lucknow and osthers). In this case ,

the selection made by the selection Committse for the
post of Professnr of Anthropnlagy in the Faculty of
Arts nf the University was challenged sn the ground

of blas and partiality « The Hon'ble supreme Cnurt

=
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held that what has t» be seen in a case, where there

{s an allegatinn »of bilas in respect of a member »of
an Administrative poard or Bndy, 1s whether there 1is
a reasnrnable gound fHr d¥Bbelieving that he was
likely tm» have been bilased.

forthe applicants
Le arned counse) emphasised that Deputy

Cnllector central Excise ( Persnnnel Administratiqn).
All ahabad was the competent authority to take |
a decision on the findings of the D.P.c. held on 5’
19.5.1986 as he was the appninting authority in
respect nf inspectnrs ton be apprinted under the
All ahabad Cnllectorate. It was further ar gued

that the actinn of the Collector central =xcise
Kanpur and the Board had not allmwed the subnrdi-

nate authoarity to exercise its powers and therefore

this was an improper exercise nf prwer by the
higher authority. Learned counsel for the applicant.
als» emphasised that the Tribunal had jurisdictinn
t~ entertain the applicatinn »f the applicant as

the applicant had genuine apprehens ion that the
Review DePe.ce was being held illegally and was

prejudicial to their interest.

we have considered the arguments of the
1earned crunsel for the parties and perused the
material ~n recorde In the present case ,Cnllector
rentral mxcise ganpur has anint2d nut bias in
favsur nf some candidates and has felt the need
for more objectivity as well as representation by

nf the committee, whn could nnt be present,

dﬁp&szz$%§£?ﬁhﬁﬁhfJMUM%HRWL. |

##HH#H dueto- Viapinus wwesans« The nrder passad by the L

By ard permitting the hnlding nf Review D.P.Cowhich

whuld consist of members as defined in the 4

zjé;iﬁpruitmant rules 1979 can not be considered as 1

e —— I
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Prejudicial tn the interest nf the applicants-

We als» find that of the 17 candidates
selected by the previsus D.P.C., nnly eight 2
applicants have challenged the holding of the
Review D.P.C+.s Ve are unable to» agree with tme

argument nf the learnad conunsel fnar the applicants
that the review DeP.C. would be prejudicial t» ;
the interest of the applicantse. The fear nf the |
applicants in this regard appears to» be hypotheti=-
cal at this stage. The applicants will have anple
nppPortunity to represent against the findings »nf
the Review D.P.C+ and may als» approach this

Tr ibunal, 1f it is found by them that the rReview
DePeCe has failed to» give its finding ~bjectively
and impartially. we have alsn» considered the case
law cited by the learned cnunsel f»r the
applicants and feel that none of the cases is
applicable in the present case. The argument

mf the learned counsel that the Deputy Conllector
Cantral Excise( Persannel and =stablishment) at
All ahabad was the cnmpetent authnrity t» approve
»r raject the recommendation of the D.P.c. 1s

alsm not valid as the recruitment rules 1979
clearly prescribe that where there is a common
cadre far twn or more cnllectarates, the senior
most Conllector Central sxcise would function as
the cadre contralling authority and his approval

would be necessary before the appninting

author ity would issue the order »of appHointment.

we are,therefore, of the opinisan that the

pProc.dure fnllonwed in respect nf the selectinn fnr

DXt/ha joint cadre of three Collectorates of
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All ahabad/Kanpur and Meerut does not suffer from

any irregul arity or illegality and there 1is n»

reasan t» interfere with it at this stage-.

Far the reas~ns mentinned abrve, the

aoplication under section 19 of the Administrative
Tribunal s Act 1s premature and has:also no
merit. It is accnrdingly dismissed and we

direct the parties tn bear their own cnstse.

Mot L S

MEMBER (A) MEMBER (J)




