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Shri-Mahesh*Ram.
S/o- Late Jagat.Ram,
R/o Brichglnjie i v o Tt
" South?Andaman, .
Port Blair-744103: "
Teethes LT Appllcant
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Versus
1. The Unlon of india r'
Service through the Secretary,
Ministry of Home Affairs,
Department &f PSlice,
New Defhi-110108.

-'.rht“w" ‘e )

e'
2. The Lieutenant Governor o
- ] "'-Andaman & Nicobar Isfands, '™ ™
! Raj Niwas,
Port Blair-744101: - ., g 2 - agulre a0
e et it Kt WV

3. The Director General of Police,
Andaman & Nicobar Islands,
Police Headquarter,

Port Blair-744101.

...... Respondents
For the Applicants : - Mr. G.B.Kumar, Counsel
For the Respondents : “ Mr. A.Prasanth, Counsel
ORDER

BIDISHA BANERJEE, MEMBER {J):

This O.A. has been prefefred to seek the foilowing reliefs:
“a)-To set aside and quash. the disciplinary inquiry initiated .
" against the applicant vide Memorandum No. DGP/DE-
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' [ Wo . m22/2013 14/85 dated 18/02/2014"‘ 3013, te was fyrther
*’.v

. A 42 gfb).To'set aside.and.quash the order book;no: 6742,dated:
24- 09 2015 rssued by the Drrector General of Pohce

o Andaihan & Nicobor Islands, the Dlsaphnary Authonty
& .,.;w U R, WO Lo aNF MR F Qp\ €75 F N,

{c) To set aside and quash the order no. 410 dated: 21-12-

TS b o feg 201 6€issuedr: by: théa Lteutenant “Governor} 'Andamun v &
Nrcobar Islands, the Appellate Authonty
A 3”!'-‘,{;“1 ~"~!‘\‘~ i o-{" ~ 'l\l nl H-. Aerr -9‘ ‘r 0m: - “w-oc; Op\c S'-w'

(d) To pass such other order or orders
& e .;f o, ‘fn 4 g; 28 paoing L. After ‘odgmfr of the FIR

2. The brief htstory of the case is that by virtue of a’selection process
2 ;wa}- sC .:.gﬁw - gctirm' SRy QUING vais ongucted gy bhr

apphcant was appomted as Constable on 02.12. 1992 under Respondent No.3. In
Uuputy ,.::y PLONTINGGRT o1 eoilile, 3L, havelock. ur

¥
the year 2002 he was promoted to the post of Head Constable and in 2008 he
“INgly "‘*’iq!ﬂl TGt s s QG Wi rYn TNE sistements

was promoted to th’e post oﬁﬁ.ssnstant Sub Inspector. In 2012, he was further
MY
c ~

. promoted to the post of Sub'rlnspectf):r under Respo'rident No.3. While he was

ol waﬁ shn g, Knthitugy) &0 Vearapatoiran, R/

posted under the Traffnc Umt at Port Blair, on 21. 10 2013 he got entangled ina
S “ﬁﬁn, NPT )

bribery case. On belng caughtred- handed*on 21410.2013 with.the bribe money
el !5«{1“' i Uuk, Fort Biale

by a Trap, Team ‘on the allegataon that he demanded Rs" 5000/- from one: Shri
‘ AT mBEME LR, T AT S IUEhen. :

. J ﬁp&"l‘?‘ IJ‘ ’ﬁ, ” op my 5
V.Kathiresan, a criminal case,was mmated agalnst him. After lodging of the F.I.R.
Ny AAMW S d? A A J LIV ey R P AN "fu,..u,v
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he was suspended from; servicer A prehmmary,.mqmrytwas;conducted by Shl’l

xr"—

, : _ ‘ ;
Alok Kumar, th!e Deputy Sg]berinte!ndent of Poli(:e, SDPO, Havelock.,}On
b+ +

24.01.2014, a preliminary inquiry repo'rt was subrr}itted wherein the statements

of the foHowmg stood recorde?

>
3
4' ,.‘

“ti) Comp!amant Shri 4V Kath;resian +'S/o Veerapathrran R/O
NayaGaon, Port Blair. A '

(i) Insp. V. Damel SHO PS Anti-Corruption. L ,' f

(ii} Sl Pritam Be han, PS Anti- -Corruption. )

(ivl  ASI Rakesh Smgh $8 Unit, Port Blair.

T
L4

3

¥ (v) . HC/382 Budh'Bahadur, PS Anti-Corruption. « £ .~ .’
] % (vi} HC/2109 Sadama Maurya, PS Antr-Corruptron '
Y (i)t HGCP khalid, PS Anti-Corruption. ¥+ ab & - ,
€ wiij Pc/1025T, Nagend?d Kumar, PS Anti-Corruption.  ~ 7
» (ix) PC/ 19785 c Tnpathr ‘PS Anti-Cofruption £ & » i}
$ (x) Mahesh Ram Sl (U/s) Police LmeﬁPot B!a:r . &
; . N ‘£ #r ‘,j }r 4'- ) i
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(xi) PC/ 2079 G. .Ravi, Troffic Bronch PS-Aberdeen. ., foimd e Rien '
C(xii)  PC/2426 Jitender Singh Bhoduric, Traff:c Branch PS Aberdeen.
(xm) }PC/2621 Korvna Kant Pandey, Traﬁic Branch, PS Aberdeen.

™ (xiv) 3 PC/2843 Panf iyd Raja, Traffic Branch, PS Aberdeen.”

w

eV TV P TSt WallP R PR
The independent witnesses, who were present during the trap conducted
Sy R Y YR G STer b nr upon the
by the Trap Team, viz. Shri R.Raji and Shfl M. V Ramesan, government servants,
Ao -y R TR A,
were not asked to depose during preliminary inquiry. Shri Alok Kumar had

examined 13 police personne!, Subordinate to him;and recorded the statement
. T [ - . -‘..,:.I';

P

of the complain'ént. Hie can\e id a" f'inding'gh'at the applicant accepted Rs. 5000/-

as bribe money and was caught red handedly by Antl Corruption Team and that

: : &’ '-l. .‘,‘; S' e ’ " Lt’
he was guilty of grave mls conduct/dishonest mtentlon and was found to have

C‘ . . < e B .
P SRR NN e s
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committed dereliction in discharge of official: duties PSR T
' ’ -1‘ .".A,‘ ~0-‘ ": PR

r'z a - et N L re
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On self-same cause of action, on 18 02.2014, the respondent No.3 being
the Disciplinary Authority.issued.a memorandum.of- charge:relyingrupon.the-.
statements of 12 witnesses,; namely the.following: = i -v i oo sogtoy L

“li}  Insp. V. Daniel, SHO PS Anti- Corf;btidn, A
(i} Sleritam Behari, PS Anti-Corruption ' _
“ (iii). ASIRakesh Singh S8 (CID). ’ LT
(iv)  Shri P. Khalid (HGC), Anti-Corruption.
(v) © HC/382.Budh Bahadur, PS Anti-Corruption.
(vij- HC/2109 Sudama Maurya, PS Anti-Corruption.
(viif  PC/ 1978 5.C. Tripathi, PS Anti-Corruption.
{viii} PC/ 2079 G. Ravi, Traffic Branch, PS Aberdeen.
(ix) ~ PC/2426 Jitender Singh Bhaduria, Troffic Bronch.
(x) ] PC/2621 Karvna Kant Pandey, Traffic Branch.
{xi) PC/2843 Pandiya Raja, Traffic Branch.
(xii}  Shri V. Kathiresan S/o late Veerapathiram.”

The applicant replied to the charge memo denying the allegations and
requested supply of all documents. On 31.03.201'4, the applicant prayed for stay
of the disciplinary proceedings during pendency of the criminal case as the

charges levelled against him vide memo dated 18.02.2014 emerged from the"
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same set of facts and it was based on the same set of witnesses as in cnmmal
S e SO sl Lo wRIT o
case. He urged mentuoned that any - dnsclosure of his defence durmg the
LY DI 5 oy’ Codur S GALTIG%E, Mo Lf&
departmental proceedmgs would adversely affect the outcome of crlmmal
S RN N PO SU e TR0 DS die Laris THD “Jt?S

proceedmgs Respondent No.3 vrde a memo dated 24.04.2014 rejected his

N " i H aam st
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representatlon without any reasons and dtrected the applicant to co-operate in

1
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S s oLt Clstiniinnry
the drscrphnary proceedlngs Aggneved and dlssatlsfled the applicant preferred
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0.A. No, 72/A&N/2014 seekmg quashmg of the rejection order:

. -
LI -, PP . ‘. . Flg

1 oel e £ PSR I

On 25.06.2014 when the matter was taken up by this Trlbunal the

e

. I . - - 4,
t -'_.' . Ve > o 2 )l

respondents were glven an opportunrty to fde thetr reply. Challengmg the order

‘< 3

* DRy T 1 tienm e G RE LML e oy T

dated 25. 06 2014 the appltcant preferred a writ petition, bemg WPCT No
o Ty r *; SNENLA e sk s usio e resr, wohen

176/2014 before the Hon' ble Hrgh Court. Vide order dated 08.07.2014, Hon’ble
l SR SR S Aa

High Court refused to mterfere with the order dated 25.06.2014 of this Tnbunal

oy oEs Tt

as no plausnble reason to mterfere wuth the sard order Wat fo dr tr)urrng )

VRRPRE F 4 £ '1 PRI NPIOF VRNt Y N I [

' A cf cpprenus

pendency of the O.A, respondent No3 carrred on wnth the d1 'P'_[,Q,?IY’;~

B ‘f ‘

6“ : Q D q.. “ E\ g ’:ALT:A . ("x? .. v.vl »I’ wbl‘-\\: -rq:\ u/é"c;:i"

proceedlngs and examined 13 wntnesses L er s TS ARES 2EUR AL
i CUS e . it gt of Iesmersrs

Applicant all along reco:rded his objection and refused to cross-examine
the witnesses on the ground that his challenge to the rejection order dated
24.04.2014 was pending before the Tribunal. On 18.11.2014, the said O.A.
application numAbered O.A. 7?/A&N/2014 was ta.kentﬂup for final hearing when

this Tribunal pa:i'.sed the following orders.

t
)

“7. It transpires from the decisions referred to
hereinabove, that the right of o delinquent to seek stay of
depdrtmental proceedings during pendency of criminal
proceeding, where (i) charge is grave in nature and (ii)
where hoth the proceedings are based on same set of facts
and- evidence, is well recognised. Hon’ble Apex Court has
heid in no uncertain terms that stay of departmental

e e s s om o
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proceedings in such coses woulo‘ be the “desirable” or.even

¢ r b c gdvisdble” coursels ik tyn AL unnrve o of

. . .n .. 8 - The:oapplicant shas$prayed for ‘stayzof:- the:
| departmental proceeding with reasons, which is however

. .zhot. drfposed of wde impugned,. order - g:wng [easons. -Whyy
the stay could not be granted in such view of the matter,

. weare of the cons:deredrop:mon Lthat /ustlfe would be.met,
:f we remand the matter back to the Disciplinafy Authonty
o to consider the prayer in the light of the aforesaid decisions
T and pass a reasoned and speaking order.”

P

The said order dated 18. 11 2014 was not chal!enged ‘before any hlghef

forum and, therefore’ attained finality.>

i . ;:'= ’ ,,(P‘ v lli :. ;:;"I v : 3,.\AA, A-.. Fes e n}\
3. Although it was imperative from the respondents to issue a reasoned and
L - 4. 2 ‘", - L a.“ 4 V . Nf af -‘4) ] ; «4.:. :'\ .f l‘l 4 ) .-A‘f"\

speaking order mdlcatmg why the appltcant would not deserve stay of
T ’47 - v ~‘«~}-~' . oy "“\ A: v",i - 1\.—44"!, 'f o R ce¥
departmental proceedmgs pendlng cnmmal trlal applying the law Iald down in

1
I

R T e

23
the decisions relied upon respondent No.3" once agam on 15.01. 2015 rejected'

5’

N vo-r

his prayer ' While doing so, the said respondent however camie to’a definite’

o di Eo e o e e L e T o, innatn ebicer
finding as follows: . A TR i<

- . .. - - . . . P - e ~a ‘.
P A

s N ‘ . r A\l SoaL

(i)  All the wntnesses relled in crnmlnal case and in the departmental

.
. . . Aa A P Y el .o
H N } il Fabl .

proceedings were identical.
(i}  The allegation of charge against the applicant was grave in nature.
(i} The. proceeding was based on documents collected during

preliminary inquiry and hardly required any cross-examination.
|

4, The appliéant assailed "the memo dated 15.01.2015 in O.A. 07/2(;)15.
Despite ?endency of the said O.A., respondent No.3 continued with the
disciplinary proc‘eedings and even agreed with the find'ings of the inquiry. Officer
that the charge against the apolicant was proved and in terms of provisions of

Andaman & Nicobar Police Manual, 1963, the applicant deserved punishment of "

v
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dismissal from service. A show cause notlce was |ssued to be answered wnthm

. " .' N u -w“.~_p~
. . {..,,1¢€,*v‘_,:.41ctpn Ty e

15 days to inflict the punrshment of dtsmassa| from service. In response to the
he 44 . : - S N N AL L e Ve
sald show cause notice, on 02. 06 2015 the appllcant subrmtted hlS reply denymg

5 . . mm pe e .n
- ! ,.a(' . m'- P \r 1 b Y

the contents of the show cause and requested the authonty not to proceed with

[ »-

the departmental proceedmgs till disposa! of the criminal case.

- 4- - "_ -‘.4 -—.,.r- 0‘5_ _5“_.?“‘."

S. A MISC Apphcatron mcorporatmg the show cause nottce dated 26. 05 2015

i L 1'.*1‘".2 T ;-( ‘“'_‘ ) ( Yale Gi
W|th the O.A. No 07/2015 was taken up for hearing. On 02.07. 2015 upon
. - I AR THODTEOWRG v Lo Ty g e 2l A

hearlng the partles thlS Trlbunal came to a flndmg that there were mbullt
v - P D A PO EE A SR SR T vl

safeguards in the statutory ruies itself and hence questlon of entertalnmg this
o iy NI L Y S e s A "C“ «_,r .

0.A., at this stage, even before the applicant exhausted the statutory remedy

did not arise and that any adverse order could be challenged before the

e oA

Appeliate Authorlty ‘and thereafter before the Rewswnal Authorlty whereafter

I, - .- § e
(2

he can prefer an O.A. The 0.A. was thus dismissed.” *

N ., AN
L IR

6. Vide |mpugned order Book No. 6742 dated 24.09. 2015 the respondent

"

. G M+ I
No 3 dISmlSSEd the appllcant from Andaman and Nacobar Police. His balance of

pay and allowances stood forfeited to the government. A statutory appeal was
preferred before the Appelfate Authority, being respondent No.2, under Section
9.16 of A&N (Police) Manual 1963 read with Rule 23 of the CCS(CCA) Rules,

1965.

The Appellate Authority vide order No. 410 dated 21.12.2016 affirmed the
penaity order passed by the Disciplinary Authority allegedly in 2 mechanical
manner. The orders of the'AppeIIate and Disciplinary Authority are under
challenge in the present O.A. along with the memorandum of charges dated

18.02.2014.
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The gravamen of indictment againff‘?ﬁé"éb%licant is as under:

e .. - - v, N S e s, o I
a . PR . c, LR " L Y » . ATERNTY
vt . - T : AfE T i AT e

“That, on 21/10/2013 S.I. Mahesh Ram attached
with Traffic Uhit was caught:red “hdndeGrwithcthe bribe
money of Rs. 5000/- by the Trap team of P.S. Anti-

.. 1. Corruption, upen.-whichihefwas arrested and remanded to

! judiciol custody.
Yty 7 T NThis such act on'the’part’S.l.  Mahesh*Ram,* (UJS) is
most unbecoming of a member of Police Force which
" .. . constitutes grave misconduct & gross-indiscipline and is in

contravention of the mandatory provision under Rule 8.35,
.*8.37, 8.45,8.46.and 8.47. of "A&N: Police : Manual,~ 1963}
rendering him liable for punishment under Rule 9.3 of the
said Manual.” . . : O S R TRLT N WP R

The grounds of chaltenge inter alia are as follows:

t e e --"‘l-'t'é v d"»-ﬁ" PRI N

- PR,
Lt ) v . Yo L TR T

(i) That the indepéﬁndent witnesses, viz. Shri R._R_ajiw.fagnld’ Shhg
. T N " Ca TNt v PP T P 1

M.V.Ramesan, who were the part and parcel of the Trap Team were

g . PR N TN L e ey T e GAL CTON

_not examined in course of the inquiry.
|

(i)  The said two independent,witnesses _wqe_l;eﬁ e}xamined. in the crrimin,al‘ '
L s a0 e i : i P P . X LN [ Tl o

a duom W kv s -

trial bqt they did not suppért the prosecution case.

(ili) The con]_plainant, \t?gir)g Shri V.Kathlfg§an,cdqring t'n?uc\r_jm_ipg!]t‘r(iegl
refused to identify the applicant or to corroborate his written
complaint.

(iv)  Under Section 7 a.:nd 13 of the Prevention of Cocrruption Act,. 1988,
no conviction canl be based on the deposition of the complainant if

the independent witnesses did not corroborate the prosecution

case

f
t

(v) Thereis acquittal‘i"n the criminal case on 20.02.i019 by the Special
Judge.

(vi) The charge'ina disciplinary proceedings has to be proved on the
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basis of preponderanceuof probabnlnty

& v\h.,.\

MRS S T Rl L T A R R S ST 7;3 _ﬂon-—
{vii) The plunlshment ofdismissal from service-is: dlsprepom@nate to the
P o e "."’.1";:1‘_,- Tenrl e O oAl
allegation levelled:: - %~ < "-"fo_rf:i R e e
Vs I R T o TP LA T "N A R IR
~--‘*‘.'~'.,-h T '
In support of his contentuon,,Ld C0unse| for the‘applucant would rely onié
» N w N s
the following decisions. O T R R e TIPS TN
% .
. & L N A et Do e e,
“(i  Moni Shankar + versus = Umon of lnd:a and”another 2008
L (3)SCCA84. . . .. oo
(i) M.V. Bijlani — vs ~ Union- of !nd:o and. other 2006 (5) SCC.

(iii) Bllaspur Rarpur Kshetnya Gramm Bank and another < VS —
. Madalal Tandon, 2015 (O) AIR (SC} 2876, 2015 (8) SCC 461.
- (iv)  Chairman, LIC-of (India and, others. <-vs*~.A..Masilamanis;
2013.(6) SCC530:- - . ... it 0 ,;{;5,_-,:,_: -1z e
(v} Comm:ss'onerojPohce Delhi & others vs — Jai Bhagwan -
.. Civil Appeal No;- 4213 0f 2011, 2011 (6)SCC 376.
! {vi) Krishngn® Chonder. — versus -—4State of. Delhiv=Criminal:
Appeal Nos14 of 2016 2016 O. Supreme (5C) 13.
{vii)  M.K. Harshan — versus — State of Kerala, AIR 1995 SC 2178,
1996 (2) SCC 720.
(viii)" Banarasi Dass — versus - State of Haryana ~ Criminal
Appeal No.'630 of 20032010 0 Supréme (SC)295. 12"y
(ix})  State of U.P. — vs — Ram Asrey — Criminal Appeal No. 23 of
1988 —1990 SCC(Cri) 604. === < - o gFrieent oS TRy
(x]  Meena Balwant Hemke — vs — State of Maharoshtm -
Criminal Appeal No. 449 of 1995 ~ AIR 2000 sC, 3377.
(xi) ANDHRA PRADESH HIGH COURT,
Sanga Reddy Ananda Reddy — vs — The State of Andhra
Pradesh represented its District Inspector of Police Kurnool
‘ Range — Criminal Appeal No. 1250 of 2003 -09.03.2011.
(xii}) HIGH COURT OF JHARKHAND
: Suresh Prasad Singh - vs — The Central Bureau of
{nvestigation — Criminal Appeal No. 512 of 2006 — 2012 0
Supreme (Jhk) 1209 (14.08.2012). ' '
! (xiii) PUNJAB AND HARYANA HIGH COURT
: Jagd:sh Chander — vs — State of Haryana — Criminal Appeal
No. 1619-58 of2003 (30.01.2013).”

S. The respondents have not used any written arguments. In their reply,
they have simply reiterated the facts{." They have made no attempt to cite any

contrary view of the Hon"bieVApex Court in regard to .thé allegation of the
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applicant that not affording: opportunlty to .Cross: examrne the mdepe ndent

=
r-:‘tﬁv' “' '

witnesses of the Trap Team weould vitiate-the ~prq<_;eedi‘ng§-‘ar.)gf:t,h‘e?hg_ngurable;‘
acquittal by the.criminal court- would: have a bearing -on¢the-departmental

proceedings. . -, . L

£ 1Y
-
-
a~e
-
>
¥

10. We heard Ld."Counsels and perused the materials 6n record.

. N e et e Rriphaan Ohandop
11. Wediscern the following: ; X
PP S S R S ST (O T R SRt (S At PR

(i) Dlscrphnary Authorrty havmg already rejected the Rraver ¢ of sray of

IO ¥ P A

proceedlngs, endmg crlmmal trral was free to proceed |n departmental

) SRS A A FRAE, aen
proceedings. But that d|d not a!lgy(ﬁre ‘I?‘ls!crg[rpazy‘uuﬁhgr:ty tg?conclude
the proceedings. even without exarhining the independent witnesses of
the :’T;rap’ Team that lead:;to i“itiatjf?..“‘?.f-‘tb..e":jepa"f”?_e"‘;ta'_8"?}{‘3?‘,’!?8?-~
(i) | Non-:exarqination of the complainant was another material defect
that wtlateu the departmental inquiry proceedlngs

. r,_“‘_.»f_‘_ -~
d . ’ sl O mr e Balee jﬁrf"-tﬁf“*'0*‘3“35:;"}“{:(

{ili)  We are fortified in our views by the decisions in Krishanan Chander

S Yo B . T N TR
- . - L0 e eog s a o~ . RPN
oty PN Y . « \".‘ & N I SRS EXVE T AN TP e

Vs. State of Delhl (supra) Banarasr Das Vs. State of Haryana (supra),
State of U.P. Vs, Ram A_srey (supra).and Meena Balwant Hemke Vs. State
of Maharashtra (supra).,' M.K.Harshan Vs. State of Kerala (supra), Sanga
Reddy Ananda Reddy Va. Statepf Andhra Pradesh (;upra), and Jagadish
Chander Vs. State of Haryana (éupra) that the fact of the complainant had
to be exarrwined and sorne corroboration was necessar)} to drive horﬁe the

charges.

(iv) In th!e case of Maoni Shankar Vs, Umon of India & Ors., 2008 {3) SCC

484 having noted that- the Rallway Manual; in question, requrred that. the

—w ek
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transaction'! durmg the trap requnred t6 be heard by two or more
— P L X e 3 2yl P ]

independent _yvitnesses \thb’ shodld establish that the‘méfn‘.éma‘s B"éihg
passed as ||Iegal gratuf:catlon to ‘meet the defence that the. money was
B R B N, s S ST I o)

actually receiﬁé’d a"s a Io'ah'o‘r-sométhihg -else,* 1f-put up by theaaccused.,and

that the transaction should be‘*w:thm the‘5|ght and hearlng of two

.-

.-

independent witné§ses, th'e Hon’ble Apex Court was of the following view:

"’The deparrmental proceeding is a quasi /udn:fa/ ohe. A/thouah the
. j “_the Evidence' Act are not’ oplicable _in _‘the said
.proceeding, prmc:ples of natural IUStICB dre requrred  to be comphed
with. The Court exerc:Slng power of /ud;cml rewew ure entltled to
consider as to whether while inferring comm:ss:on of mlsconduct on
'the part of a de!mquent officer’ relevant méce of ewdence has been
:taken into cons:deratlon and lrrelevant facts have been excluded
therefrom. Inference on facts ‘must be based on ewdence WhICh meet
the remements of legal prmc;ples The Tnbunal was thus “entitled
t&" arrive at its bwn conclusion on the prem:se that the evidence
adduced by the department, even if it is taken on its face value to be
correct in its entirety, meet the requirements of burden of proof,
» namely: preponderance-of probability. If on such evidences, the test
of the doctrine of proportionality has not been satisfied, the Tribunal
waos within its domain to interfere. We must place on record that the
doctrine of unreasonableness is giving.way to ‘the doctrlne of
proportlonahty . . e e ial
XXX XXX C XXX

The High Court unfortunately even without any materiol on
record held that some excess amount was found from the appellant
.whtch itself was sufficient to raise a presumption that it hod been
recovered from the decoy passenger. No such presumption could be
raised. In any event there was no material brought on records by the
idepartment for drawing the said inference. The High Court itself was
lexercising the power of judicial review. it could not have drown any
presumption without there being any factual foundation therefor. it
could not have taken judicial notice of a fact which did not come
within the purview of Section 57 of the Indian Evidence Act.”

Hon’ble Apex Court further observed, B i '_

“It is the High Court who posed unto itself a wrong question. The
onus was not upon the appellant to prove any bias against the RPF,
but it was for the department to establish that the charges levelled
ogainst the appellant.”

———
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(v In M.V.Bijlani Vs. UOI & Ors., 2006 (5) SCC 88, Hon'ble Apex Court

»
-, -

nasheldthat, T E e

~a o gt s -
| “Itis true that the jUI‘ISdlCthH of tF;e couri't in judlc107 rewtewﬂts 71m:tec‘1v
D:sc:phnary proceequs however bemq quasi- cnmmal in nature
i there should be somé evidentés to prove the ‘chdrge. Attiough the
charges in a departmental proceedings are not required to be proved
- «tike.a criminal tridl; i:e., -beyondsall ‘reGsonable doubts; :we :carnot
lose sight of the fact that the Enquiry Officer performs a quas:-
- judicial-function, who upon analysing the documents must arrive ata
conclusion that there had been a preponderance of probability to
prove the charges on the basis of materials on record. While doing
so, he cannot take into consideration any.-irrelevant fdct.~He'cannot,
refuse to consider the relevant facts. He cannot shift the burden of
proof. He cannot relect the refevant testrmony of the thnesses only
“on_the basis of surmises and conjectures. He cannot enqurre into the
allegations with wh:ch the delmquent ofﬁcer had not been charged
with.” vosews :

-, .‘,a' ;0.__'_.. :"\’r,\“' ¢ £y e L """..-,‘»-T N »aqq- 7
e FR 4 olles v .: ol \"('0‘ N\._,.—.‘w

(vi) In regard to non- supply of the documents relied upon for sustaining

° [ - . - 4. o r‘/.od,- q;‘;&‘ l)—p P N
- i 6T -‘ . U A L X T2 S LIPS S

the charges, Hon ble Apex Court in Bllaspur Ralpur Kshetnya Graman

- -t 4-' P P
i * : v T v A " I3

Bank & Anr. Vs Madanlal Tandon, reported in 2015 (8) SCC 461 held that

~ - “ -.r’ “,
e . . Sdr e g O . . BT,

the departmental proceedmgs were wttated and quashed the pumshment

. PO B . - gr‘,"- LA A e e - .‘.‘
- -

SR N < . . B T S
of removal from service.

.s N Lo o LA
{ - PR D PR

(vii) In Ch,.avir.mlan, LIC of india & Ors. Vs A,Masila{na;pi:ﬁ 2013(6)SCC

530, the Hon’ble Apex tourt succinctly held that the formation of opinion

by the sta_‘tutory authority should reflect intense appiicetion of mind.

(viii) In éommissioner of Police, Delhi & Ors. Vs Jaé Bhagwan, 2011(6)

SCC 376,§the Hon'ble Apex Ceurt having‘noted~that t.h‘e allegation of
! T .

receiving illegal gratifielation being framed on the basis of suspicion and

possibilities and other. shortcoming in the entire investigation and the

inquiry, non-examination of complainant and denial of cross-examination

to the delinquent caused violatjon of Delhi Police (F&A) R_uie-s 1980 and

held that in absence of a definite and clear proof supporting the case of X
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the, appellants it was,. d|ff|cult to draw a flndmg of taklng |Ilegal
-‘A-. ,.. "f . .

+ o

gratification by the respondent (employee) fzom the complainant and
o . S T . e “

affirmed the Vview of the Hon’ ble “High Court that it was a case of no

v [ TN -y
-

eyid.ence. L. e g e ..
. [ Tty . - L) ( ‘ ”' ""f ’T; » = iy _“!';';.'

(ix): In Krlshan Chander Vs. State of Delhl, 2016 (3) SCC 108 havmg

-
: F— ﬂ? ;- ;4. : c..@ 4 r_'-

found that there was nothnng or; record to show. that it was the appellanft
who had demanded bribe money from complainant; the Hon’ble Apex

Court held that the Trlal Court and the H:gh Court ought not to have relled

Y o 4 ,v-*- ‘

upon the evndence of prosecutron on the aspect of demand of rllegal
A Y] -I & bar

gratification from complainant by the appellant, though, there was no
: . © e e A S . Coe L

sub\gtantive evidence i$r_1 that regard andﬂhejg‘s that the .applicant was

RN Y e e < . [T S A ) [ Ao -~ ¥ ' ' N0 o

erroneou,s'lly convicted fo_r the charges framed against him and that the

prosecutton has falled to prove factum of de

PTG ¥ T _71 Foote &a

of brlbe.money made

ARV Doy
by appellant from complainant wh{ch is ,ﬂs‘_ine.iq'_ua _']Qpi for coggicttng hlgn
fo,E' offe.n'clles ;p.u_ni,sha.ble,' under éection_j:;an,\d'qus_(_la)(d)g reﬁad\yytt_h_ .§ectjon_
13(2) of PC Act.

(x)l In M.K.Harshan Vs. State of Kerala, 1996 (11) SCC 720, having
noted that no independent evidence corroborated the version of 'the
applicant or lent necessary accurance, accepted the view of the accused
that the money had been planted in the drawer of his office table and
granted him benefit of doubt.

(xi} In B"anarsi Dass Vs. State of Haryana, 201@ (4) SCC 450, the Hon’ble
Apex Court held that it was difficult for the court to hold that.the

| . .
prosecution had estabiished that accused accepted money voluntarily as
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illegal gratification where the shadow w:tne_sses vxere declared hostlle
¥ 3 e LR B B R T

"
A Tk
T * "‘u

and the Hon’ble Apex Court held that to bring home charges under

Section 5(1}(d} of Prevention of Corruption Act, 1947, demand  and

acceptance orf money for doing a favour jg !the discharge of his official
- N \ . NI -

duties is sme gua non to the conviction of the accused.

- R R R N P L ’m:“*’#**"'ftﬁ* o
(xii) Ssmslar views have been expressed by the»Hon ble: Apek .Court afi d
! et I W S thE -_hf*.r"""' 1% o wrmy 500 B ES

the respecttve H:gh Courts in the dec:suons' that have be’e“h~ cxted by" the'
N a P . ' -‘ o

applicant in support of his contention that mdependent w:tnesses Rad to'

-~
e satly o

see and heaf the conversatlon that the money was belng passed from

' N . . . - N ’l‘ - L
B - » . .':u . -‘(u. , “ o k] Ry

complamant to the accused as! a brube moneysto doithe comptamant a

pocranw Tew LI "'|'\“[ wl: R SR

. e - [ — e en mem . o e e e cm an s el

v . LA - CETEN . .t ‘.-. AA/ cesoa At .\.(

favour. - RUDRPAR U S U S AR S A
Nl L B o 1:“_ .- PR "~ » 3 ’i.-) '-?-.

(xiii) The Director General of Police while issuing th‘"e'thice,fof"dismissafi

from service recorded in his orde:r' the following?™

“I have gone through the Enqu:ry Report submttted by the Enqu:ry

Officer, the written reply submitted, by the charged off:cer and the
| evidences brought on record.,The charged off:cem;' dlso heard
in person on 23/01/2015 Dunng ‘the personal hearmg, he did not
raise any fresh points in his defence and only reiterated the
submissions made in his written reply and requested for stay of
disciplinary proceedings till conclusion of criminal case pending
against him.

The main charge against the charged officer, S.I Mahesh Ram
(under suspension) is that while posted at Traffic Branch he_was
caught red handed by the officials of Anti-Corruption Unit when he
accepted the tainted bribe_amount of Rs. 5000/- from Shri V.
Kathiresan, S/o Late Verappathiran (complainant) at Nayagaon.
Consequently, S| Mahesh Rom was arrested in case FIR No.
05/2013 dated 21/10/2013 under Sections 7/13(1){d)/13(2} of
Prevention of Corruption Act, 1988 registered at PS Anti
Corruption Branch, Port Blair.

| hove also gone through the statements deposed by all
Prosecution Witnesses (PW’s) who were examined during the
deportmental enguiry. All of them have corroborated the incident.
g Following the principles of natural justice, the Enquiry Officer has
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given ample opportunmes to the charged ofﬂcer to cross examme
. the PWs; but fie' dechnea’ to do s0,. et e '

On. perusal of.the matena/ on record, hagree. with the findings of .
the Inquiry Officer that the Charge framed ‘against the charged'
off:cer is proved The charge agamst the charged offrcer :s very
grave and serious involving corridption an act of moral turpttude of *
the hcghest Ievel - -

The masconduct of the charge officer, Sl Mahesh Ram is wolattve
of Rule 8.35, 8.37,-8.45, 8.46 & 8.47 of A & N-Police:Manual; 1963,
which calls for imposition of punishment of dismissal from service
in so much, as continuance of such officer in the discipfined force
will not only shake the confidence of the society in police but will
also adversely offect the morale of other members-of the police

force.”  wmu w2 TiAG F‘Z.i;"-‘i,.‘:f.:_.mu‘ AT I o
- R UL LA e JEILACIS 36t Shive
[ SRR AL L'i,‘;i‘ Tl 8 A W Jetar et ""*"5,32
The authority has maserably fa:!ed.eto élénfy,why,.th"é;l‘ﬁdependent°
: t\ A e .‘“ Lo .;" R 7 ‘.i:i--!..ry
: el
witnesses, Raji and Ramesan of the Trap Team were ‘not’ examlned’
u.bt.(‘ -‘": \.__nﬂl\l' _g.-“".
course of the mquury, sin '. ll other wstnesses from the-department were ,
) . ‘. . , LRI e o
P IR S P TR ST AT P PR

examined and there was every possnblhty that they were.. mterested

‘o ‘ i IR S L SN S A ’ A
witnesses planted by the depaljtment itself. . S s e E

e - ' . .- \1
. A

[

{(xiv}] The Appelliate Authorety, bemg the Lleutenant Governor recorded
« <, g
the following in his order: - L ta o pey cad g

. - M i - o .- P PERER W [ R
. R A . ] " ;'. P FoE T D R

“AND WHEREAS, o personal heannq of the appellant was
held by the undersigned on. 21.11.2016 and the above
contentions raised by the Appellant was heard and found to
be devoid of any merit and ligble to be rejected. The plea
taken by the Appellant that the Departmental Enquiry
proceedings initiated against him should be stayed till
conclusion of the criminal cose has been rejected by the
Hon’ble C.A.T vide its order dated 18/11/2014 The
contention.of the Appellant that the Departmental Enqurry
initiated agoinst was based on the facts of criminal case
has not merit as the Departmental Enquiry aga:nst the
Appellant waos initiated on . the basis of a Preliminary
Enquiry Report, submitted by the Preliminary Enquiry
Offjcer and based on documents, statements and evidences
collected during the Preliminary Enquiry and not on the
basis of FIR.

e

During the Departmental Enquiry proceedings, the
Inquiry Officer had given ample opportunity to the
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Appellant to cross examine the prosecutron witnesses but
the Appellant Beclmed tosdo “so. The- charge agamst*the
AppeHdnt is of ‘grave m:sconduct ard gross‘mdrscrphn&“d'
mvoiwng act of ‘moral turprrude £ am-in total dgreement*
wrth the view of the Disciplinary” Authonty “that it is-the”
pnme ‘Objective’of the pohce to setfure thesociety froﬁ) faw"
breakers/ oﬁenders and to seture” thdt" ob;ecttve, " it isd
necessary to ensure honesty and integrity by each: ‘member?
of ‘the' policé force Thé ~chafge of corruptiény taking'
gratification other fthan legal remuneration against the
Appellant is most grave in noture ond pre/udjc;al to the .
interest of the’ pohce force it was necessary for the’,
Disciplinary Authonty complete the d;sc:phnary
proceedings as early as poss:ble itis a sett,'ed law. that
there is no bar for instituting. Deportmental Enquu’y m

‘ respect of m:sconduct on the basis of the acts of omtss:on

or comm:ssron ‘The purpose / Gbject and the “standard of
proof of prosecution and the departmental act:on are
entirely different. ‘ -

¢~ g,The scope ,of:-.the sDepartmental - Enquiry " is- tos
determine whether a public servant has committed
misconduct apd to- consider, the .question. whether the
delinquent deserves to be retained in pubhc service or
otherwise and to deal with such delinquency suitably.
Moreover, the degree of proof which is necessary to record
an order of conviction in a criminal trial is entirely different

< from’ the «degree of proof ,which. is .necessary 'to record tbe

a

commission of .the misconduct.

'NOW THEREFORE, “after going through all the
materials placed on record, after hearing the Appelfant
personolly on 21/11/2016 and the Order of the Disciplinary
Authonty, / do not find any merit in the mstant Appeal
preferred by the Appellant Ex. Sub- -Inspector Mahesh Ram.
Accordingly, the present Appeal is therefore rejected being
devord of any merit.”

Eveln, in his order there is no mention that independent witnesses

were neither called for examination during inquiry nor allowed to be cross

examined.

¥
b

K !
{xv) In the criminal proceeding PW1, viz. Shri V.Kathiresan, * the

complainant, had made the following statement:

"It is fact that on 21.10.2007 | lodged a complaint at PS
Anti-Corruption, | also admit that after lodging of complaint -

av V1
"ﬂ:\» & e -
R D .
, 3
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there was discussion.about proceeding of the trap. It is also -
foct that | producedRs. 5000/- i.e. 5 GC Notes of Rs. 1000/-
each before the trap member and the same was smeared
with powdesand.thén kept in.my‘pocket. It is also. fa'ct.;..that,'.ﬂ
| put my signature in the pré-trap proceeding.

It i$ foct that-I-hahded ovérsthe: moriey'to: @ police peisén
having’ Two ‘Starat Nayagaon

L g
Nota fact that.gfter.handing over the money to the police

person having two star, the Antl Corruption Unit se:zed the
same m my presence from the sard pohcgperson Coes

e

Itis fact that | have stated before the pohce that the person
whom 1 gave the bnbe money was on Traﬁrc duty o thar
part:cu!ar day. " ' e R

S - v S o
Y e lw

Not a-fact that though / know accused Mahesh Ram but |
mtennonoﬂy did not Jdentcfy hrm in the court in order to
save hlm . B s

"“-v' AR -u.'s—‘--‘to -~
PR

( thness again fa:led to tdenttfy the accused person“
OndOCk) ' "'. ' . ) o o : S0 oua e Ll

-

s >

Not a fact that | mtentnona/!y dld not mentfon the name of
occused Mahesh Ram in Court ‘ e e ;‘

'

Not ‘o fact that | am deposing folsely today to save the
accused person. )

. ECEEEP L B . Iy
NG T AD L L !

Cross-exammat:on T A
2 .‘.,, ',\' .

It is fact that I ne:ther know the contents of the written
mplaint nor the same was read over to me.

It is fact that:the pre-trdp proceeding Has riot béen: régd
over to me. ! only put my signature at the PS when | was
called by the Anti-Corruption Unit but | do not know- the
content of any document int which | put my signature.

| have neither made any complaint against SI Mahesh Ram,
nor the said Sl demanded or occepted bribe from me.

It is foct that [ have given bribe to one police person having
Two-Star but the said person was not S| Mahesh Ram.

itis fact that | do not know whether the tainted money was
seized or not from the person holding two-star by the Anti-
corruptton Unit. .

it is fact that the Challan or the TR rece:pt that | have
identified today though issued by the police person but | do
not know his name.”

From the aforesaid statements of the complainant before a court of law
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‘

as recorded in a Judicial Order, the allegation aga:nst the appilcant as lodged by

g -

the complainant about demanding Rs. 5000/- as bribe money, gets diluted.

) ) v !‘

v At w0 M LY r

12.  Shri R.Razi, who was, at the, matenal trme, posted as Development: Sectlon

B A B Sid S ] 3

IV, Secretariat, Port Blair as Higher Grade Clerk and .accompanied the Trap

K L R g - s ~~J¢~o

Team as independent witness, had dep’dsed before the Criminal Court as under:

'~ . ’ h‘. “-d'\‘ ‘-' ' r _Y :“ &1’
r{ L A";'-..‘:-- r' J ‘ ;(0"" '
“ have not _heard the conversatron between the
complainant and the accursed. - s ke

| have not seen agny transaction between the complainant*
and accused.

After « search, the alleged* tainted money, ‘which' . were-
alleged to“be found from the possession of the accused
were in the hand of the police of PS Anti-Corruption Unit tilf
wereachedthePS T "' STt L oo

-

The police ofﬂcers, who hove searched the gccused may
have touched the alleged GC Notes smeared with powder
and it may be possrble that the smeared powder may have
come, into contact with his hands ‘

,,'1:

The nght !eg socks of the gccused was not seized, nor it wa

o T s eebub brwa .
woshed in the solutaon o ran e e

v v [N [ L I Lo s - e

Theré are shops, res:dent:al houses, ATM Counter and
temple situated near the place of occurrence.

No seizure or recovery memo was prepared at the spot.

| have no personal knowledge reqarding the demand of
bribe.

| have put all my signature in all documents at PS Anti-
Corruption.

| cannot say the contents of the documents at present in
which, | put my respective signatures.

I admit that | am not posted under the Assistant Secretary
(Vigilence). My head of office is Deputy Secretary (Personal)
and - controlling officer is Assistant Secretary (Higher
Education).

I admit that the Assistant Secretary (Vigilence) is not the
competent authority to depute me in ony other ploce on
duty.”-
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The other mdependent witness, Shrn MVRamesan, also made sllmular ‘
b - ﬂ"\ Lo b oo ". — o ""“."‘— -~ ":fr‘;b“
statement of not hearing conversatlon between the complamantvand@ccused

f .°
L R Cokm e e,

not seeing the transaction between.the complamant,and -accused,.nof. hearmg‘

R g
.

about the demand of bribe by the accused from the. compiamant and therefore h

"
,
L9 L IR

not having any personal knowiedge regardmg demand and acceptance of bnbe o

which was sine qua non for implicating an 'emb.los}e‘e]for the charge of

- &

demanding and accepting bribe.

s e > P S e PERLr]
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“After “sconning the eévidences and” going’ through there

documents exhibited, it _has_been_revealed that eAgth
grosecut:on tried to prove that comg/amant V. Kathresan f
was directed to pay Rs. 5,000/- to_accused, who was: an
troffic _checking duty as_illegal _gratification _for _not
haNamng him but as the complainant wos not willing to-
pay such bnbe amount he Iodégd ::r compfamt before the ‘
Ant: corruptron Un:t and upon thrs awTrap team was
const!tuted to. fay the trap. But safd V. Kathresan did not;

support the case of the prosecution. : : -~ ' = - . . 2y,

XX X XX '

A number of independent witnesses, interested and
respectable persons were_availoble at the spot -but no
I attempts appeared to have been made by PW 4 Inspector
‘ V. Daniel to bring them as witnesses. No explanation is
forthcoming for non-joining of such witnesses. Mere
recovery of currency notes administered  with
phenolphthalein powder not even from the poséession of
the accused is not sufficient to estabhsh the charge against

the accused. oo

r
%

The other witnesses are the interested witnesses as

-they all are eager to_make the trap g successful gne and
eager to_make_the investiqation successful. Now a vital
question may arise that the tainted notes i.e. Mat. Ext. 1]

" series has been recovered from shirt pocket of the accused
so if the accused has not demanded the bribe how the Mat.

 Ext. IV was found there.
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J have a!reody istated that mere.recovery .of currency

notes is.not sufficient to convict the accused under section 7: %

and-13 (1)(d).of the Act, 1988.» 5 2 = 17 L rwarisioe 700 fas

-~

it :s weﬂ estabhshea’ that where the burden of on”
|$sue /les upon the accused he is' not required to’ dfscharge
that burdén by Ieadmg ewdence to prove his case beyond a
reasonoble doubt. That'is, of coynse;,_;ti'?e;test: prescribed in g
deciding whether the prosecution has discharged its onus: ¢
to prove the guilt of the accused; but the same. test-cannot::
be applied to an accused person'who'-seeks -to-discharge the
burden - placed- upon -him - under section-. 4(/) of : the» :

Prevent:on of CorruptromAct At-is: suﬁtc;ent-lf the accysed

= Y T e e

person_succeeds in“proving - preponderance af(prababrhty
in favaar'af hrs case It is- not. -necessary far« the accused
person to prove his case beyond reasonab!e doubr or in
default to incur a verdict of guilty. The onifé of proof lying
upon the occused person-is to prove his case by a
preponderance of probab}'lity;";z\s soon as he succeeds in
doing so, the burden is shifted o the prosecution v&h’b‘has‘-f
to dischargéits-original onus that ‘n%&e;‘}h?fts: i-e: that ‘of
estabhshmg the whole case of the' gu:lt of the' accused

s

beyand areasonabledodbt W e e e e

:~ L)

i
“ v .

In . M Girish Babu - Vs~ CB! {2009)3 SCC 779, the
Hon’ble Court while dealing with the case under the
Prevent:on of Corrupt:on Act, 1988 by refemng to its .
prewous decision in Surajf Mal ~vs — State {Delhi Admn.),
(1879) 4 SCC 725, held that “mere .recovery of tainted
money, divarced from the circumétances under which it is
poid, is_not sufficient to convict the accused when the
substantive evidence in the case is not reliable.

XX XX XX L
Ordered

That the accused Mahesh Ram is found not guilty of
the offences punishable under section 7 and 13(1}(d) of the
Prevention of Corruption Act, 1988 punishable under
section 13(2] of the Prevention of Corruption Act, 1988 and
he is acquitted under section 235(1) of Cr.P.C.”

L
in view of the forgoing enumerations and discussions, we - feel it

appropriate to guash the ':Penaity Order as well as Appellate Order and remand
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the matter back to the DlSClpilnal’y Authorlty to apply hls mind op the facts,
' i
. evidence and the manner in which the allegation'should be proved at least on

; : | ' il Tanerinsy
; the basis of preponderance of probability, to arrive on the gunItAof:the appllcant

and, while doing so, the Disciplinary Authority should keep |n mind that without

corroboration by the independent witnesses, thevapplicant:can not be proved
guilty of “demanding” and “accepting” bribe money and mere recovery of
tainted note/currency cannot be sufficient to prove the charge levelled against

the applicant. Ordered accordingly.

15. O.A.is, th(:s, disposed of with no order as to.costs.
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