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s o § --Res%on?ents.’
For the Applicant Mr. RN, Barik Coun%el H s -
; b 2 I
For the Respondents Mr. S. Chowdhury, Counsel i E foy
' b:: § :» L
f ORDER: ; 7% 2N T
p ©H
Per Dr, Nandita Chatterjee, Adminisfroﬁve Me Ber‘ %5 P ;
l- 3 T g ,
The apphcant has approached this Trlbunal in’ secogd stége
I-' kY
litigation under Section 19 of the Admlnlstigatwe gt; 1985
‘- j o
i

praying for the following relief:-

“ta) To cancel, rescind, revoke and/or W'lthdtawn Office Order No. 412-T-

11/11/158 (O.A. No. 569 of 20)/2020 dated 01.09.2020 forftransfér of

- the applicant from ES! Hospltal & ODC (EZ},Joka to MDCC Haldia and

;i as also the corresponding releasesorder dated :03.09. 2020-and -permit the

; applicant to contmue working ¥in hen present splace gof postmg ES]
hospital, Joka‘i in the Department"of Pulmonary,and Chest Dlsgase '

!\

b

(b} f The applicant; be ﬁerrmtted to réjom herfearliér post as MD oﬁPulmonary
and Chest Diseasés in ESIC Joka- f é\ o {E SV |
(e} « Costof and incidental to this application. £ g ,
;'f . 5 i B {
(d} ¥ Pass such other or further orderjor orders.” LI 5
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2. Heard Ld. Counsel for both sides, examined pleadmgs'g and
L g _
. ¥
documents on record. Ld. Counsel for the apphcant‘has subrmtted his
: e "
’;. L f
; A
’r:i v g

wrltten notes.of arguments.

Ld. Counsel for the applicant would submlt that the apphcant had

‘! i

joined the Office of the respondent authorities on 28 7.2015 as an IMO

Gr. II and she was all along posted in ESI%PGIMSR ESIC Medlcal

I.

College, ESIC Hospital & ODC (EZ), Joka, Kolk?ta The \apphcants
: £

spouse had joined the same institution on:1.9.2012{as IMO Gr. IL and is

1.4
.

presently on'* study leave at Medical College, Kolkataf J |
L ( §t

That, ‘"although the authorities have ,1ssued a moratonum ogder on

e

L‘

rotational transfers vide their office order dated% 4.6, 2020 m total
u g ,

violation thereof the applicantswas transferred to ESIC MDDC% Haldia

R sy

SR

vide order dated 4,8.2020 and stood as reheved on 6 8 2020.

Aggrleved by such transfer order, t fe apphcant 'shadg earlier

approached this Tribunal in O.A.«Nou 350‘700569/ 2020§ whlch was
1'

*'-w

disposed of on 14.8.2020, and, in comphance thereof the respondent
2 : f
authonues issued a speaking order.on? 1 9. 2020 rejectmg her kclem'n for
.é i
retention at ESI-PGIMSR, ESIC Medlcal College, ESIC Hogpltal & ODC
P
(EZ), J oka?* Kolkata. Being aggnevedﬁmth such rejectlon emr:lg with a claim
i
to quashmg of such speakmg order, the app%hcant has approag;hed this
_ , ' it 4 A
Tribunal in the instant O.A. é g ?
3. The primary grounds, inter alla, on thlch the apphcant has
challenged the actions of the respondent authorltlies are as iollows -
‘ : # ; f‘i g
(i) » That, the applicant’s spouse is also a Medlcal’F Ofgcer Gr. I
N l‘!
., and, that, as he is located in Kolkata on stﬁdyfeave the
applicant would claim that- she i 1s entltled to l?e pi?sted wﬂ;h
' E
. " f ?,
§ e £ q {3 5e
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(i)

v)

(vi)

A
&

s ¥
i
her spouse in the same station: bx vgtue’fof DOPT’s O.M.
sdEali ot 4B %
dated 30.9. 2020 (Annexure A-6¢to the OfAY). § §

A

'Izhat vide Office Order dated 4.6. 2020§(éfm}exure§A-4 to the
£ %; i 3

C3‘ A.) a total moratorium was: .1mposedéogr§3 g;otatlor%al transfer

upto 30.4.2021, and, that, a&’ therk w%‘ei?"ze ho adénmstratwe.
: :

£

[
*
& .
reasons to ﬁll up vacancies due to pro 10n /retirement-and

v Bm b B
i § 9;#5&@%

aw

conmderatxon of requests by ofﬁcers/ st
5 _.;.

E4

: i
f on compassionate
£ 4
1318
grounds in MDDC Haldia, the apphcantfs transfesr could not
l

t

have been treated as an exception to susch moratonum

H ; ' § ! z: ?
The apphcant s transfer order is in contrgdmtlon to the policy
< F iE 4
for optlmumf utilization of GDM@ f;wésth‘g Post §Graduat10n
quahﬁcatmn ot el 5
i , £ %?1 3 ;
That,. such?*‘-'E transfer order: fwds- ﬁn‘jtﬁé on xéccount of
- 4
%admmzstratwe reasons or-public € g!éri?gie:s, c% hence was
fv . w oy 1 4
B i
gllegal and ought to be quashed R I é
¥ s ¢ g 4 4
%That the Dean of ESI - PGIMSR ;Eha% gga:_lrgady recomme; ded
B ¥ § ,_j:i" ¥ . Ji! *
i release of one GDMO post in:favour ofithe épphcant §
¥ SN K B E
24
é hat, there was no requirement to-filliup the all four posts in
& § ; - i 3
£ESIC, MDDC Haldia as because s’gfﬁéleg:httnumbger of paglents
¥ i i«i« H i3 ¢
@ o not attend such centre.: There i@s ’neilther any scope of
& x 3 i "é X g
genhancement of work, nora has§ aﬁy egnergeécy mtuatton
i [ ‘I g 3 - |
é arisen from exceptional work's thereir: ?F § % ’
% Accordmg to the apphcant,aethe t§v *gd%ctfors *at ached to the
- : PE O}
ét‘ % Bci:dress gto the .health
entrg, a.nd% hence, the
By
i1
i 4 . & ;
i
E P i : 2 |
i 1 ’ Es 3z
! . y *
i TS = :
E ., = i= % 3 .
5 *_ i é %3 * T
N ! ‘5‘ ; )

W«

Cowe

e

»
T

&



weooew Pt

v

i ot i

e PRI

SR s 5 vy
. .
WAL ¢ i
-~ 1

. o
¥ ¥ . 6 0.2350.00683.2020 é
a ’{ 3

respondents’ actions in trying to fill G the thlrd post is

x

manifestly illegal.

=
&

¢
| 4.  Per contra, the respondents have argued as follows -

£

i

‘r

:

{i} That, the applicant was appointed -as IMO Gr. II on

g
té¥d at ICU (PACCU)

¥

JM

i
28 7.2015, and that; she wasnmtlally p*o‘g 2
and remémed in such post foninearly fo ‘inz'y%ars, uétlltshe was
: £ s
posted in the Department of Pulmonéaqg Meglcme (TB*-"& Chest
ki 5

Medicine) from 11.4.2019.

0 %ﬂ_,{: .
B..

list ofiSAG Cadre

e1

"Mv
"dum o

T

o te M,
mg:m
%

(i1) ’I‘hat presently, one regular senio
o s

and one.Assistant Professor a.re po he Department of

e)* s ¢

*

m

e

Pulmonary Medicine (TB & Chest Med1 i

LTS op —
i i e

1:

i
(iiif That, a circular bearing No. 412 Z- 11/ 15/ 1/2013/V01-VIII

"5.

"“"?x‘ﬁ

dated 30.10.2013 (Annexure: A-13 t6 athe o.A.)§ guides the

rotational transfer policy between ESIC Hofspltal & ODC .(EZ),

e N I
Joka as well as to MDDC Haldia. 3 § : 1 ¢ :
i :i P :
4 JD ) 4 gE* £ § _5
(iv) iThat, M DC Haldla, isran extenmgn i%gf;;lc Hogpltal & ODC
i = & f%‘ % S S
E(EZ) Joka tand that MDDC* Hﬂ?laglé x!'nanne%d by Wgy of
. : £ 2 3
_ rotatlonal transfer of medlcal para- ie ical andfnursmg staff
; from ESIC Joka. - ; f ' §
¢ P o g s ; E
5. The respondents, would, further clarify certz sahent features of -
the said rotational policy as follows:- ) ¥
i
(a) ¢ The transfer of an incumbent under t s aid transfer policy is
2 P 5 §
only for a period of one year. é f

‘ (b) That, the transfers under the said transfer pohcy is on the
g

basis of recommendation ofi the ‘fa.lrness committee’
; E : & i . ¥ ;
: ;! T s é o i
S AN & B B
‘ ? ‘:‘1 "‘::“ % ¥ g
B
g i 7 : ‘
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constituted t6 streamline implementaltion of the"..?said tfansfér
policy. . n % Lo,
According to the respondents: | | |
(ij Under such rotational transfer policy, the applicant was the

junior-most eligible IMO who was to be transferrec_l to MDDC, Haldia

during January, 2019. ' -k
The apphcant however, was on maternity’ leave dunng 1.8.2018 to
I :
i i 4‘

25.1.2019, and, hence, one Dr. Manoj Kumar Das,ﬁ,her unmedlate semor
' i

was posted in lieu of the applicant, at MDDC ‘Haidla On‘ completloﬁ of
her maternity leave, the applicant became llable 1o be! “transferred to

MDDC Haldia. As she was nursing an mfant ch11d on humanltanan

grounds, the respondent authorities suo ‘motu =extended s,uch concession
considering the post natal circumstances. of tHe- -appli‘cant, and,;, Dr.
. :

Manoj Kumar Das was retained in MDDC Haldla i ¥ L

Iy

(i1} That, a letter bearing No. 412.A.12/ II/SS/Vol X1 ‘'on the issue of
revised sanction on rationalization dated 16.2.20 19 (Annexure RJ-6 to

the rejoinder), would reveal that there is no fsanctloned post of IMO &
) E" 5" ! ' ib v b

Specialist as per revised sanctioned strength *dated 21.1% 2019 1nd1cat1ng

that the apphcant was a surplus staff at EfSIC Hosplfal & ODC (E2),
gj; ,L P ,
Joka. i i (R Lo "ﬁ

i
13

(i) That, the applicant was posted to the extended Unit of Haldia as

i 1
per the recommendations of the “fairness committee” constituted under
. iy - :

{-
¢

the said rotational policy. - o

{ivy That, although theré was a moratorium of rotational transfer vide
poor 3 '

order dated 31.1.2020, Dr. Manoj Das had feqf;iiested fbr éompaséionate Iy

o

i s

transfer back to ESIC Hospital] & ODC (ﬁZ)’iﬁ on -‘gréimds of zrﬁedical

§
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¥ ' § ?f i B f I ot
gon e jo:mng time* and

treatment of his autistic son and he had fore

f
n r f"

composite transfer grant to avail of such transfer. g 1 o
Hencef Dr. Manoj Kumar Das was accommodated as per the

i
exception t?) the moratonurr% orders and the apphcant was directed to be

¥
posted at MDDC Haldia vide orders dated 4.8. 2020 (Annexure A-3: to the

h

‘
O.A)). A { , % % w ¥
(v) That, the vacancy on departure of Dr. Mano_] Kumar Das was

affecting patient care service at MDCC, Haldia ‘and the 1/C, MDCC,
Haldia had repeatedly requested the authormes for postmg of an IMO to

handle and take care off?the patients at MDDC HaldIa" Hence, the

N . ,f
respondents would h1ghhght that the apphcant{s transfer was mdeed on

4
4
7

=

‘"—-w,-.-m
PR

the grounds of administrative exigencies. ¢ k1 - ..
@ .
6.  As the speaking order is under challenge! the»same is reproduced
ﬁ' - : § £ “
as under® ‘ 5 : i g ¥
g l J{ 5 r'w{ ' éi’ P
“ fé ESI-PGIMSR AND ESIC HOSPITAL & ODC ®.2z) ..
".‘ DIAMOND HARBOUR ROAD, JOKA/KOLKATA, 700 104
é (A statutory body under the Ministry of Labour &Employment,
v Government of lndia)e y .
. AN IS0 '9001:2015 CERTIFIED'ORGANIZATION ¥
Fax 2467 2795, Phone: 2467 1764 / §_280 /.1322 '

12?‘—11/1 1/158 (OA No. 569 of 20)/ 2020 ! Dated 01.09.2020

ORDER

D Leena Mistry was appointed as.IMO Grade- II wvide Hqrs Office Offer of.
A-14/13/ 172006-Med  IV/Col: i1 dated

13/07.2015 & 21.07.2015 and subsequently Jomed ESIC 8 ODC (EZ); Joka on

Ap'i)omtment Memorandum No.

2807.2015 (FN). %
*

1% Dr. Leena Mistry was initially posted at IzU (PACCU) ’from 28.07. 2015
2i MDDC, Haldia is an extended unit of ESIC Hospital & ODC (EZ), Joka.

o ke -

T Rw e .

¥
&

3% Before transfer to MDDC, Haldia which i 1s an extended part of ESIC Hospital
L & ODC {EZ), Joka, she was posted in the Dept ofIPulmonary Medmxne (TB &

7 Chest Diseases) from 11.04.2019.

42 She has been transferred to MDDC, Hﬁ]dm wde‘éthzs Oﬁice Oder No. 79 of

g 2020 dated 04.08.2020. i Eq

5 The stated Office Order No. 79 of 2020 dated 04 68 2020 has been issued as
. per the policy recommended by “Fairnesst Committee 6n Transfer” of this .
& Hospltal so* issued vide Circular No. 412 Z<11 / 15/1 /2013/V01-VIII dated

M g.i
1 y ‘l} 3 =
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6. The petztxoner submitted representaﬁon on 05 08’2020 by -quoting .ESIC
Haqrs¥ Office Oder No. A-22/13(T) /2020-Med VI Covid- 19 dated 04.06:2020
regardmg Moratorium on rotational transfer of ofﬁcers / ;staffs in view of
Covid-19 pandemic and claim. her transfen order; is neither based on
adxmmstranve -reasons to fill up any vacancy .kdue tofpromotlon/ retirement
nor based on any request from her side on compassmnate ground ¥

7. The“iCornpetent Authority did not accept her cla:m/representauon idated
05. 08 2020 considenng her-transfer as admm_tstranve exigencies to sustam
coveted patierit cafe servicé at MDDC*Haldia§ whmh 1snan§extended part of
ESIC Hospital & ODC (EZ),- Joka and releaseﬁ:l hér on§06 08’2020 with the
admce to report for duty at MDDC,. Haldia vide? Arelease drder not 412-
u. 22/ 14/MDDC Haldia/2015 dated 06.08.2020. §: ;

8. Aggrieved by and dissatisfied with no response to her representation dated
05.08.2020 the petitioner filed an OA No. 569 of: '2020 before the Hon’ble
CAT Kolkata Bench. Hon’ble CAT Kolkata Bench vide its order dated
14.08.2020 has disposed off the OA “to consider the representation of the
apphcant at Annexure A7 to the OA, if received at his endswithin a period of
two*weeks from the date of received of a copy iof th13'order =
Tillfsuch time that the representation is disposedfoff# as‘gthe applicant has
already been relieved as per Annexure A8 to the:OA: the respondents may
not;'take any- coercive measures to compel her to *jom her transfer place of
postmg” f, ; ! £

peAy N by o *
8.15 In compliance of above directions of 1Hon’b]e CA’I‘aKolkata Bench as
§ received by the advocate of the respondents on 28.08.2020, the

f representation of the petitioner which was; £recewed by this office on

05.08.2020 through e-mail was agdin perused xbyi the Competent
Authority. PO
8.2, In accordance with direction of Honible "CAT ;Kolkata Bench I have
, taken into; consideration the contentions e#xpressed by the apphcant
é in her representatlon dated 05.08.2020. - & : '57 . "
t ? %

9. ﬁ‘  have gone through the facts made out® n the*repregentanon ar%d%taken
note of the factsitranspiring from related matter fand records and the same .
reveals following;:- x

9.1 The stated transfer is an admmlstratwe emgenaes yielded for a
request made by Dr. Manoj Das, IMO Grade I for his transfer on: medical
ground of his autistic child and accordingly ‘his transfer request was
accepted by the Competent Authority without #TA/DA/Joining time that
means no cost to the Government for the stated transfer: .

9:2 As per the rotational transfer pohcy of this LHOSpltal deﬁned by -
fan‘ness committee on transfer, IMOs serving. mfthzs hospxta.l will have to -
undergo for mandatory rotational transfer to MDDC as gper semonty list
startmg from j Jumor most. Likewise in the mstanta.case E)r Leena Mlstry was
Jumor mast among the available IMOs yet‘ to beﬁtransferred to MDDC and .
was supposed to be on rotational transfer in the month of January 2019.

Jt 3 Wheréas the Competent Authority took«a humamtanan view in the
case of petitioner i.e. Dr. Leena Mistry sm“i:e she'was nursmg mother of an,
mfant aged less than:six-months. § 3;: ;

9.4 Therefore breaking the sérial and turn, the 'mnmedmte next MO
%emor to her, Dr. Manoj Das was consxdered foxi;transfet :He has served his
stipulated "peridd at MDDC, Haldia and his tr‘ansfer back’to ESIC! ‘Hospital,;
ODC (EZ) Joka was due as per the recommendatlon of the! Fairness:
Gommlttee However he-served four moreamonths in addmon to the-definite
%enod on 'account of.lockdown prevailing ih thist pandemlc conmugn ‘
9 5 In thlS s1tuat10n, considering the representaf*lon‘of Dr. Mano; Das
the Competent Authonty of this '*Hospltil transferred him back at ESIC
Hospital, ODC {EZ), Joka at own cost \mthout'prowdmg him TA /DA/ Joining

time.

\fi

- YT

MR L T T
ek B R RN,
-y
o whe S

b

L T

N !mﬁrﬂmmgmqwm TR gy

ooy
R R o
LY TS
L
Tt

s
4



g

p
X
-
«"f"“-‘v‘.“'f_,"mw i3

X
E)
=

M

an
“he ST
7,

L

; 10  o.a.350.00683. 2020

& h m_ M b - %

9.6% .The inevitable vacancy soncreated .was affectmg patient .care
service at MDDC, Haldia. Repeated request was’receivedfrom 1/C, MDDC,
Haldia to post an IMO to normalize patient care service.

9.7% Hence the question of transferring an' IMO from ESIC Hospital,
ODC (EZ), Joka to MDDC, Haldia was unavoxdable So the stated transfer
Order had to be issued.

9. SE Since the applicant’s mrcunf'stances was;already considered once,
in vaew of the ongoing admmlstrattve exigencies the¥same cannot be
cons1dered again as it would violate th!g g'ery purpose of the recommendatlon

of the fairness committee. i § + g
9. 9" The transfer of Dr. Leena M1stry~has been issued as per‘the policy
made by “Fairness Committee on Transfer of»thls Hospital. L

9.10 Further the applicant stated‘rm hlS‘ representanon'that 02iGDMO
posts are already sanctioned in Department of Pulmonary Medicine but the
factiis posts ‘have been sanctioned buttthe stated:posts have not yet been
released. It is further to mention that .Chest Medicine Department of this
Institute already have one regular Spccxa.hst of SAG cadre and one Asst.
Professor. The determining criteria laid down in the rotational transfer policy
as ‘per seniority list ascending fromgjunior most. Circullar on :rotational
transfer hearing No. 412- Z-11/15/1/2013/V01 -VIII dated 30.10.2013 does
not:state that PG qualification is an exempnon for:this rotational transfer of
onesyear tenure to MDDC. Further inthe past there are instances;of posting
of IMOs with PG qualification being transferred*toeMDDC as per rotational
transfer policy. ﬁ‘ ;
9.1 Regardmg point no. 2 of the'representatxon it? should ‘be. clearly
noted that this is a rotational transferiof one year and not a permanent
posting. So the issue is not valid in this regard. {»
8 5 £ 00§ i v

10. Irffview of aforesaid the representatmn"dated 05’ 08. 2020 of the petmoner
has'been considered but cannot be acceded to. « £ 5

11. Thxs Speaking Order is-issued in comphancemth d1rect10ns~of Hon'ble:CAT,
Kolkata Bench in OA No. 350/00569/2020 § i ﬁ‘ ¥

i
1
~x’ % Sd/ -

Dr .Manabendra Nath.Roy §
Medical Supenn}endent E?IC Hospltal Joka” -

L

i G

¥

§ Lo f
] § : ¥ % : .
The fsllowmg is inferred from the abovenoted sbeakmg order:-

iv e
(i) “-’I‘he stated transfer is based on an admimstratlve :exigency
‘caused by transfer of Sri Man03 Das, IMO Grade I to. Joka on
: & v ju 0 b

gmedical grounds of his autistic child whichz quahﬁed as an
a o e g t o d

exceptmn to the moratonum on rotatmnal transfers till

(ii) E As per the rotational transfer: servmg IMOs mll@have
: [ !
to undergo mandatory rot f fer tg" MDDC as per

Eseniority list starting from {IMO. Dr. &Leena

;i.; o R

%.‘:"‘.:
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(i)

1.

!»«k,

3
]

PR _.'
Mistry was the junior most- amongs?t the"avaﬂabl_e%' IMOs, and{t
« "s : -

hence was eligible for rotatlonal:transfer in January, 2019.

11 0.a. 350.00683 2020 : f) 5 .
FLoob v b
ooy ol

A gt B

The authorities exempted Dr.?];e'ena* Mi’stry‘-_in Yanuary, 2019

on humanitarian grounds s1nce she was ‘nursing her new
£
14 .

t 3
oo

#
C“
f

The IMO who was immeditelyseni or toiher, Dr;:Manoj Das, §

ﬁ \;_: o g t‘ *’ ?
was therefore considered forit

b
.

born infant.

Ty

t a.nsfer‘ ‘Drr Das *has* served *
R
i

L
i
more than his stipulated penog at?MDCC I-Ialdla, and his .
S

T

transfer back to ESIC Hospltglf.«,ODC (EZ),rJoka.?vasidue asy

per the recommendation of'thé“ rness"c mmittée: Hénce, as *

L
=, ﬁ }

£h §
4 ST
Dr. Das, had more -than con;ﬁlete ez tlpulated transfer T
. B ' .

tenure as per ‘the rotatlonal tran- f er - pohcy, he had'

represented to be posted at E%IC Jokafren’ medical grounds ¢
of his autistic son, upon cons1derat10na of wh1ch he was

‘HE@ il i * ¥

posted at Joka creating a consequent va_cancy [ S

i X L5 .
ﬁ .k ‘ N
The consequent vacancy so created hiavmg a.ffected 'patlent
a;, oo .y P
care service at MDCC, Haldla,- repeated requests were

0 M
- .ﬁ,s

By F
received from I/C; MDCC, Haldla*to, post'an IMO‘ﬁto’ address i

the rising incidence of patlents' 1nﬁthe rpandemlc srtuatlon '
£~

Accordingly, the apphcant wasit "ansferf%ed to MDDC Ha.ldla

u i e v :
The transfer ordér-of the appllca;nt'hias been'lssued as’per the *
i 14 ‘? é‘ . u :‘ I ’

B
recommendation made by “Falrr{‘ess Comrmttee*on Transfer

The Chest Medicine Departmentfof the respondent“lnstltute is

!'._l

f_
- attended by one regular Specialist of_eSAG’*cadreu and one Asst.

?F?' ‘;E g; g tﬁ 1 i
Professor. §- il r % gk '
ha g %«{ 23N LI T
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(vifj The circular on rotational transfer: does' nots exempt post
. é‘i;e;: o # %
graduates from such transfer gnd h1stoncally, IMOs with PG

qualifications have been tr%;nsfep‘ed:;% to ‘MMDC as per °
rotational transfer policy. {;% vk,

(vij As the tenure of rotational transfer is only forzone year, the

I"’\ !’,.

aggressive resistance of the apphcant to such transfer is

.q

o ..
neither reasonable nor valid. :*, Yot

b 4
tr . 1 i

Having heard both Counsel, and havmg considered rival

n T,
arguments, the applicant’s claim deservesiito be exammed in terms of

2 { ‘ .
rules and settled judicial ratio. 5 § o : Eood
, Fgd & ‘u { '.I f
LA .
Lo (a) The concept of transfer has been summed pam B.'Varadha Rao
L N

v. State of Karnataka, 1986 (3) SLR 60 (SC) wherem it has been held

f,} !

a |
N i
L] *
»

that, g
hr

. it is now settled that the Government servant is hable to be transferred to a -
sumlar post in the same cadre which is a normal:feature and incident of
Government service and no Government> servant can claim to remain in a
particular place or in a particular post unless, of course, his appomtment 1tself
is to a specified non-transferable post.” & iy v '_ &

{- I
In Seshrao Nagorao Umap v. State of Maharashtra, (1985) I1

T3 I

LILJ 73 (Bom.) the Hon'’ble Court had pomted out"that transfer is also an
}; t :'- ;_ -!r' t

implied condition of service, and, hencej ,‘;as héld in K’r Sivankutty Nair.

¢ i -
v. Managing Director, Syndicate Baﬁk~* 1984"(2) SLR 13 (Kant) an

'.‘;5 - e.

employee cannot, as a matter for right}} seekz transfer to a- place of his
i" 1= ( Jf
choice. This view was further relterated 1na Union of India.‘ v. NP

Thomas, 1993 Supp (1) SCC704 that;;;suie‘;% a&publicf%Senyang' holds a
A B S s

s 1
transferable post, he has no vested right*to remainrin arparticular place

nor can he insist that he must be pésted ‘at one place or the other
L X 3
because no Government can function in=such manner. The Hon’ble Court

i f . i
N y s !
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e
b

had also held in Rajendra Singh v. State:cof UP} (2009} i5 SCC;I 78 .
that the government servant is liable to be iransferred in administrative
exigencies from one place to another, and;:.‘t;at suclf transfer is notronly
Ve I ;
an incident inherent in terms of appom{menttbut%*also lmphc1t. as an "

i.

essential condition of service in the absence of any specific indication to

tﬁ} o 8 g jﬁ' ¢ ? t * ?
the contrary. {' o i oL
The applicant’s appointment ordersz‘at.“A- gto the O.A. does not
{i %r v & =t
declare her appomtment as IMO in ESIC af'éga n;bn itr;nsferable post;” ¢
: v B o i i # i

' . i '}
(b} We next would proceed to exarnmeatheréontext in which transfer ¢

SRR AR 1E

Ll

orders will be justified.

The Hon’ble Court had,in JogendravMohanty vt State‘of Orissa, :

1979 (1) SLR 892, reiterated in Union'of Indiau.v. S.L. Abb AIR

1993 SC 2444, had held that the preroga%we of makmg the transfers is
k, ,._
that of the employer, and, that, who is to be“transferred"and where, is the :

‘\;l

matter for the appropriate authorlty to dec1de g S}
R

It has also been settled’ by judicial cflcta*m N. K Singh v. Union of *

India, (1995) I LLJ 854 &$Abani Kantc%Ray w. State of Orissa,.1995
i} .

Supp (4) SCC 169, as c1ted in Bank ofﬂndia%Staff Unionav. Bank oj\.
! i - . *

India, (1996) II LLJ 1219 that ‘E E i 1 f ;

i

-

R

¥

“Unless the decision is vitiated by mala'ﬁdes or infraction® of any professed
norm or principle governing the transfer which -alone can be scrutinized
judicially, there are no judicially manageable &taddards for scrutmmng ally.
transfers and the courts lack the knecessxa.ry*1~ éxpertise for personnel ¢
management of all government departmentSt Thi§ must be left, inspublic-
interest, to the clepartmental heads subjergt to: the slimited. judicial. scrutlny
indicated. Challenge in courts of a transferrwhen the-career.prospects remain-
unaffected and also there is no detriment to thé government servant must be
eschewed and interference by courts should be rare’- Such interference may be
made only when a judicially manageable and*permxsmble ground is made;out

1q &
It is settled law that a transfer whxch is an 1ncxdent of service not to be .
interfered with the Courts:unless it is shown-togbe clearly arbltra.ry or yitiated;
by mala fides or infraction of any profess&d*normfor pnncxple govemmg the:

transfer. vy 7 ;x?f “ ) f
BRI
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It is needless to emphasise that ai‘government employee or any servant?of
a public undertaking has no legal right to insist' for being posted at any
particular place. It cannot be disputed. that concerned employee holds¥a -
transferable post and unless spe01ﬁcally provzdedim‘ his serwce co?dmons, he

has no choice in the matter of posting”F & . ¢ ; v t{ ;

4
In the instant matter, the respondfnt‘afutho{ntxes have argued that
g R

the applicant has been transferred tos th extefided- utit of ESIC, Joka

‘ éj & Y ¢
only for one year and also that suchftransfer: was necesmtated as an

I
administrative exigency on the repe‘t%d”‘ 1§eq1;§iests>fi of: the IC MDDC
¥ ;¢ -
§

e
Haldia to cope with the increased In%ogv "Bg p%tients gn account of the.
o ; . & t, g
i ‘
situation created by the pandemic. %It cannot® be disputed that the

240

services of a Pulmonologist are essen’éfial t'oidealgwith complications that
.

had arisen with the spread of the pandemlc and it 1snd1fﬁcult to accept

the fact that the authorities were not} actmg in pubhc 1nterest in moving

& oy

the apphcant from Joka, (where she 1% reportez:ll)’i, as Ser RJ 6 a surplus
"1'_:.; 4§ f.' % *

staff), to Haldia, where her serv1cesmould be .of beneﬁt to
mg: .

community. The applicant has echoed:,such sentlments in her averment

&

that, “she has been sincerely and diligeptly;sepving mankind in the global
Y F .t ] . 3 v

fthe patient

3 ']
. . - 5 LI - : '
epidemic.” Such diligence, however,ianr;ot ren%am cﬁ;onfl_nedg’: only tofthe

w CO A | E 2 P
when a transfe;;; order " is issued “to address

patients in*ESIC, Joka. , ;

Accordingly,
. e . N " : " ﬁ.ﬁ'.,!t% & i_ . ¥ i o »
administrative exigency, and, in pubhc*' in rest 1tt!cannot be} faulted with

g ° £y
i ; :
infraction of any professed norm ortpnnmpleﬁ’ govermng«rthe?transfer. and

the applicant’s allegations in challengmggthe pubhc“ exigency fails to be

1 6 A TR |
| MR E
substantiated. ’ gi{f N
! 2 g g u . )
(c) The applicant would rely onﬁthe ‘torder sdated: 4.6.2020 regarding
% ﬂ ¢ ' . ;
moratorium on her transfer. b 5 B
L] 7 . £
iy % % I; it
3 3 ¢ % 1
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In this context, we would be gulded by Jogendra Mohanty v.
,}.‘ Ly ‘ 1 ’{"l
State of Orissa, 1979 (1) SLR 892i and K. Mrmalinandan v.;,M
L 4
Divakaran, 1989 (5) SLR 422 (Ker) Vgherem the Hon’ble *Courts had

held that executive guidelines create no: nghts in the ofﬁcer and Pe 1s‘i :not
.1'. f 8 o ' l U

entitled to, rely on the guidelines to challenge ‘the order of transfer

Further, in K. Nirmalinandan (supra)mt-’:'was held -that administrative

T

guidelines relating to transfer do not fetter’the Tight of the' Governrnent to

i ?# - { 4 3 :
i f. P :5’
transfer a Government servant in the pubhc 1nterest .k ;} “i';

I'

In Varadha Rao (supra) the Hon’bleh Apex Court %bsewed to?the

-
following effect:-

-
f .
s
P

100 .
“ The norms enunciated by Government for the guidance of its: officers in
the matter of regulating transfers are more in the-nature of guidelines to the
officers who order transfer in the exigencies of-administration than“vesnng of
any immunity from transfer in the Government servants.”.

I . i
p\)

Accordingly, when the services of;.aemllmonologst are in demand in
f 1 ']

the extended health facility, the apphcant cannot dlsparage such

......

e

requlrements by holding the status oﬁJMDDC “Haldla nm questlon, by

ir .}
observing that the said Unit has no enha.nced workload or is not subject
Ll B oo *‘fr

- to any exugencxes In this, we wouldébe gt.uded by the ratlo in K.B.

]
‘a

Shukla v} Union of Ifidia; 1979 (2)“SLR 58 (sc:), fihereirl the Hon'ble

ﬂ. |. % ; jr

Apex Couét has held that the Governmiént:alone 1% best s%:uteid to Judge as
i1 H 3 f v l} ? ‘g'

to the ex1§tence of exigencies of such- a=se}'vxce requmngeappomtment by

i

transfer. X

Accordingly, we would hold that"the respondent ‘authontles were

4.»,

the best judge to decide on the eventsi‘that led to-the admlmstratlve
{1 ;f | i

exigencies and in calling for the serv1ce—ofathe applicant therem

r M %i
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(d) The applicant has also advancec@fme location of her spouse aits a

ground by virtue of DOP&T O.M. dated~30.9.2009 to agitate her plea that

In r,
1

she is entitled to remain in the same stanon as_her*spouse o

We would herein refer to Akshya Kumar Beura v. Director
Higher Education, 1991 Lab IC 2190 ;(OrﬁDB) wherein thef. Hon"ble
Court had .held the plea of separation;ﬁyﬁtransfer and the consequent

hardship principle will have'no apphcatmmwhere'the husband and Wlfe
are not under the same master i.e: “m two‘ dlffere;lt educatlonal
institutions. ” - ,.I )

In this case, while the applicant isza-serving IMO at ESIC, Joka, her
husband is pursuing higher:studies at: Calcutte. Medical College on study
leave. An incumbent under: study leavewannot c1a1m to be posted for
discharge of his duties inrany partlcuiar statlon'f hence. the guldehnes

contained in DOP&T O.M. dated 30"92009 ‘will - ceaserto apply, duly

1

supported by ratio contained in Askhya::Kumar Beura (supra):. in case
of the applicant. & oL .

() The applicant has also quest1onedher transfer“based on her c1a1m
i

that as aifPost Graduate;- she would deserve vimmunity from bemg

1
»

transferred to extended centres and he'alth:facﬂltles.
While dellberatlng on-the subject" of preemmence‘ of the present
transfer, the Hon’ble High Court of Calcutta in’ C.C. Kar (Dr.) v.ﬁState of

West Bengal, 1986 (2). SLR 251 (Cal.D.B) had held as follows:- -

T e " :
......... if degree of pre-Eminence in a Post-graduate'discipline be relevant factor
for testing validity or otherwise of an order transferring a post-graduate teacher,
the Court would be an unenviable position;of pronouncing upon the merits of a
post-graduate teaching staff whom the government might attempt to transfer
elsewhere. In our view, it is not for the.court to de¢ide-whether public interest
would. be better served by retaining him in:the-said Post-graduate Institute or

* L A L] L4 e
EE . L
i . W, 1f e . X + e
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t.

by transferring him to an under graduate Idstitiate.” Wheén such‘transfer is
based upon a policy decision of the Government the Courtsmay not: rewew the
proptiety of formulation of such an executxve pdhcy’ o 3 R

yi

Accordingly, the applicant’s clam:r. to immunity on grounds of her
i H i
Post Graduate clarification also falls, partlcularly, as ‘the respondents

have clarified that the rotational transfer pohcy does not exclude Post

“

v P it 11
Graduates from the amb1t~ of transfer, and as a”matter of course,\ other

4 [ N o

post graduates have been transferred to MDDC Haldia.
¥ L
7. The applicant has challenged her transfen on the prlmary grounds

v

of co-locational posting with her spouse,--“*apphcatmn of the moratorium

on rotational transfer- dunng the pa.ndem1c her Jpre- emmence on account
B ! . I
of her Post Graduate* quahﬁcatlonr as welll as non-jusuﬁcatlon of
LR i E ‘. i
administrative exigencies.¥ :.5? e g :

[

We find, however, that the resporn:lents have routed her rotational

i !

4§ f 1
transfer-on the recommendation of* the ‘Fairness Comrmttee That there

is a pressing need of a Pulmonologlst at MDDC, Haldia, Justlfylng an
2 t !" gi'

administrative emergency That, pést rgraduates are: not exempt from

rotational transfer, and; also the“‘fact that the apphcants spouse

.

admlttedly, being on stutly leave, DOP&TS‘ 0. M dated 30.9. 2009 is not

apphcable to the apphcant It is also noted that the apphcant s tenure to

her transferred post would only be for%a.perlodof one year.

8.  Accordingly, the applicant’s ehalfénge neither being substantiated
ET S
by 1nfract10n of professed norms of transfer nor on robust satrsfactlon of

any malaﬁde, fails to merlt attentlon m terﬁ’ma of the settled ratlo of 'N.K.
%"’ ll

Singhr (supraj, Abani *Kanta Raya(.'supra) and S.L. Abbast(supra) The

apphcants lnsnstence4 on contlnumg to functlon at ESIC, Joka is

. l.
T ‘.z.',:‘ 1' + .
14 v

© e

O - iz
i L T E i “ - . t

L3
B
"
"
.



. b L] - - -
s SN
B sy
* C P g A P, ) - PEAE N B 2 U e . - e S e
’ ol L el “ y ) A - e e
NG 6y . - s p gy &
- S el LR U % 1 . seeeackn o o duisr v N -
’ Lo N e R . WRST

TR s e
T Rt G . ¢

£
s other

a

1 Mem

R g S I 1

4
i;

sed:on merits.§
}

as‘f' well

s
idis{:’a Barie

udicia

Uil
b3 1
i
i

RS ST S e SR o

oA i

§
d:
¥
{
£,
1

i

¥
3
: (B

o] <
3 T

r..ig%x.ﬁ A@J.i. reessgal} ?laaCs@a!..i!
T

o -
e W pi,iixmsﬁ&w%%

Heroa
. 2020 sgj:%%s

n Varadha:
ahd
4 10%9.

{

Lo

‘%on costs:
;

|

|

1
|
!
Q
f
8
TS
i
i ¥
}
£
i
¢

e) 1§
ber t4

¥

4 oo e YR L 2 e o . . o

her clhint fai

Chatterjé

WA A SRR M

=

Sl e

¢

{Dr. Nandita
rqtive Mem

¥
3
2;
¥

W S AR SR R N3 ook s s A SR SO o - :,,

- r

Interifn order date
Therei'g will be no orde

controverted by the ratio i
rélated judéme'ntg
§
Accor?ingly,

9,
Administ
Sp




