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CENTRAL ADMINISTRATIVE TRIBUNAL o ;
KOLKATA BENCH -
KOLKATA - : :
No.0.A.385/2013 Date of order: 2b 4. &/ E

Coram: Hon’ble:Mrs:. Bidisha Banerjee, Judicial Member
Hon’ble Dr. Nandita Chatterjee, Administrative Member

1. Anowara Begum, widow of
Late MdPNowsad Molla aged
About 56 years, Occupation-Housewife,
residing at village Pubar, P.O. Pandak,
P.S. Ausgram, Dist. Purba Bardhaman,
Pin—-713132;

2. Rahena Khatun, wife of Golam Nabi,
Aged about 34 years, Occupation-Housewife,
residing at Village-Shanbaha, P.O. Bondar,
P.S. Nanur, Distrit-Birbhum, Pin-731215;

3. Anjumanara Khatun, wife of Sk. Sanour Ali,
Aged about 33 years, Occupation-Housewife,
Residing at village-Pubar, P.O. Pandak,

P.S. Ausgram, District-Purba Bardhaman,

'3 Pin-713152 |

§ L e Applicants

? . VERSUS - - |

d, 1. Unig;n of India through the General Manager,

Eastern Railway, 17, N.S. Road, Kolkata-700 001;

2. The Chief Personnel Officer, Ea;tern Railway, 17,
- " N.S. Road, Kolkata — 700 001;

i\, 3. The Senior Divisional Engineer(2), Eastern
' | Railway, Howrah Division, Howrah;

4. The Assistant Engineer, Eastern Raiiway,
Bardhaman, Dist. Burdwan, West Bengal

L e Respondents
For the applicant . Mr. S.K. Datta, counsel

For the Respondents : Mr. A.K. Guha, counsel
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Bidisha:Banerjee:Judicial. Member

Ld..counsels-were-heard. -

2'. This-application-has been-preferred*to*cha|lenge*theélegalityfand g

propriety of a charge -sheet;.penaIty*order"'andfappellate -order. - The

reliefs-sought-for-are as-under:-

“a) An order quashing-and/or setting aside the Memorandum of charge -

sheet dated 25.11.09 and the entire proceedings held théreunder'

b} An order quashmg and/or-setting-aside the"departmental mquuy and the
order of penalty-dated 22.11.2011

c) An order quash/ng and/or setting as;de the order of the Appellate
Authority dated 26.9.2012;

d) An order directing the respondents-to grant all consequential benefits to
the applicant including all monetary benefits;

" e) An-order-directing-the-respondents:to-produce/cause-production-of all
" relevant records;

f) Any other -order-orfurthertorder/o}ders"05"to—this Hon’ble Tribunal may
seem fit-and proper.”

3. The 6riginal'-application‘ wa'S"fiIed"by»theﬁemployee-”Md. Nowsad -

Molla in the year 2013. During pendency-of the original application the

said Nowsad Molla-passed away on 7" August, 2019. His widow has |

been allowed to-step-into his-shoes by an-order-dated 20.12.2019 in

M.A.697 of 2019.

4. FACTS

Md. Nowsad Mollawasrchargezsheeted.vide:'i\/lemorandumtdated
08.09‘.2007(Annexure A-2) wherein both-the list-of -documents-and-the

list of witnesses.were-left.blank-and the-following was written :-

1. Habitual absent 2} Service Recordand 3) Leave Sheet

~
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On the basis of the aforesaid-proceeding. the 'originai -applicant was
removed from -service vide order-dated 20.05.2008(Annexure A/3).
Assailing-the said-order 'of'rem§val he filed 0.A.No0.138 of 2009 befo‘re
this Tribunal. The O.A. was disposed of- vide order dated
22.06.2009(Annexure A/4), directing the -original-applicant-to-forward
his appeal to the appropriate authority, and the Appellate Authority to
consider-and dispose-of theappeal withina time'frame'of'three months
and to-communicate- the “decision ‘to ‘the applicant. : The Appellate
'Authority disposed of the:appeal of the-original-applicant by its-order

dated.30.10:2009(Annexure A/5), which-read-as-follows:-

“It is therefore, advised that the enquiry against the CO may be conducted by
issuing a fresh Charge Sheet-and the enquiry may be conducted with a view
to provide all reasonable opportunities to the. CO. Disciplinary Authority is
also advised to pass a speaking order.”

Thereafter a fresh charge sheet dated 25.11.2009(Annexure A/6) was

served on the original applicant. In that chérge-sheet"two'witness",es :

were named. The-original applicant-after receipt of ‘the said-charge
sheet submitted his defence brief dated 30.12.2009. He was served
with an Enguiry Repyrt"dated305:07:2010(Annexure A/8). In the said

report it was.inter-alia:observed that-on.25.06.2010 during-prosecution

enquiry the charged official submitted-medical certificate-as proof. The

charged official also stated that after being-medically-fit for duty since
18.11.2007 he attended before SSE/PW/BWN{W) for resumption but he
~ was not allowed. All prosecution-statements have been recorded in
writing and signed by the charged 'offitial wiith duly attached medical

certificates(photocopies) as -sdbmitted*by him.. The Enquiry Officer in
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his finding noted that the ch-arged official had failed to prove any valid
reason for not informing his immediate superior about-his absence and
the medical certificates submitted- by him ‘were inconsistent and
accordingly - held-the charges-as-established.. Thereafter-the-original
abplicant' submitted his ‘representation—dated : 26.07.2011(Annexure
A/10) wherein he specifically stated that he was not provided ali
reasonable oPportunities to defend his;'case and~ also- raised othér
grounds. He was served with the order of removal dated 22.11.2011
(Annexure A/11). He was removed from service alleging-that he  had
failed to prove-the reason-for absenting himself from: his duty since
29.08.2005 to 17.11.2007. The | éllegations‘ against the original
applicant, Md. Nowsad. Molla, Ex-Trackman under-article -of charges,

were found established as per report-of -the Enquiry Officer-and-finally

the punishment of removal from-railway service,:- imposed  on:-him

earlier; was held as “stand good”.

5. THE LEGAL LACUNAE IN PROCEEDINGS AS ALLUDED BY THE
APPLICANT

(i) That, during enquiry, none of the witnesses were examined nor
allowed to be cross-examined which is in violation of -principles of

natural justice;

(i) .That, the Enquiry Officer himself -admitted = that ‘the

SSE/PW/BWN({W) -did- -not—attend -the--enquiry -but—the - documents

tendered by him were relied upon without-affordingany-opportunity to

the-original-applicant of cross examination;

(iii) - That the grounds regarding-denial of reasonable-opportunities,

were not considered; -
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(iv) That, in his order the Disciplinary Authority observed that there
was a doubt on his integrity to Railway Administfation, which was not
the allegation against the'original applicant and thus the Disciplinary
Authority traversed beyond the allegations levelled in the charge sheet,

which is not permissible;

(v}  The order dated 22.11.2011 upholding the-earlier removal order

dated 20.05.2008 based on the earlier charge sheet -and the

proceeding, describing'the-origihal applicant as Ex-Trackman would not.

be sustained-as the-earlier removal order stood quashed. As such, the

Disciplinary Authority’s actions were totally arbitrary;

(v} The appeal, preferred on-05.11.2012, was rejected by order
dated 26.09.2012 introducing new facts and without considering the
grounds stated by the original applicant in his appeal vide Annexure
A/13. ‘

6. To bring home the allegations or grounds of challenge, at
hearing, Ld. counsel for the applicant would cite ‘the - following

decisions:- !

() InM.V. Bijlani- vs: Union—-of-india & QOrs. (2006) 5 SCé"SS,
inferences were:drawn by enquiry-officerthough no specific charge was
framed in respéct thereof and disciplinaryA authority proceeded on a
wrong premise. Evidences recorded and inferences drawn were not

commensurate with the charges. Testimony of witnesses deposing

totally against the department was disbelieved without assigning any

reasons -therefor. Appellant’s removal from service on the basis of the

aforesaid enquiry report, was held as not sttainable.

Hon'ble Apex Court ruled that “an enquiry officer performs a quasi-judicial

function. He upon dnalyzing the documents must arrive at conclusion-that there
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had ‘been-a-preponderance -of -probability-to prove-the—charges on the; basis of
materials on recort.i While doing so, he cannot take into consideration any
irrel_evant factorrefuse:to consider the relevant facts. He cannot shift the burden of
proof orreject the relevant testimony of the witnesses 'only on the basis of surmises
and conjectures. He cannot enquire into the -allegations with which the delinquent

officer had not been charged with.

(i) In"Roop:Singh-Negi-vs:- Punjab;N'ational Bank:and Others-reported

in (2009)1..Supreme=Court:-Cases{L&S)398.-wherein- charge—against ‘

appellant'was held to-have been established—on-the-basis-of FIR, some
' other:docluments—ahd"appelIant’_-S"aIIeged’"confession’rbefore‘the“police.

These documents were, however, not-proved-during~the course of

departmental-enquiry by examining and cross-examining the witnesses.

Contentions raised by the appellant - were also not considered-by the
departmental authorities, yet the appellant was dismissed from service.
Allowing the appeal with costs, and reversing-the-decision of High

Court, Hon’ble Supreme Court held that :

“A departmental - proceeding is a quasi-judicial-proceeding. - The enquiry
officer-performs-a-quasisjudicial-function:— The-charges-levelled-against the
delinquent-officer must be found-to-have-been proved. The enquiry officer
has a duty to arrive:at:a finding upon-takinginto consideration the -materials
brought-on record by the parties.

The purported-evidence. collécted‘during"investigotion' by the investigating

Officer against all the accused by itself could not be treated to be evidence in
the disciplinary proceeding:-No-witness-was -examined-to-prove:the -said
documents: The -management-witnesses-merely-tendered the-documents
and-did -not prove:the-contents-thereofReliance; inter alia, was placed by
the Enquiry Officer on the FIR which could not have been treated as
evidence.” {Paro 14)

In para 23 of the judgement in-Roop-Singh-Negi (supra), the

Hon’ble Apex Court further held as under :-
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“23.  Furthermore, the order of the disciplinary authority as also the
appellate authority are not supportéd by-any reason.

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXxxx The materials brought on
record pointing out the guilt are required to be proved. A decision must be
arrived at on some evidence, which is legally admissible. The provisions of

* the Evidence Act may not be-applicable in a departmental proceeding but
the.principles of natural justice are. As the report of the Enquiry Officer was
based on merely ipse.dixit as-also surmises and conjectures, the same could
not have been sustained. The:inferences-drawn-by the-enquiry-officer’

- apparently were-not:supported -by-any-evidence:. Suspicion;—as:is-well
known;however high-may be;-can-under no-circumstances be held to be a
substitute for leqal proof.”

(iii) In Moni Shankar v. Union-of iIndia and Another [(2008) 1
Supreme: Court Cases (L&S) 819], the Hon’ble-Apex Court ruled that

“Administrative Tribunal is entitled to determine whether relevant evidence was

taken into consideration, irrelevant evidence excluded arid requisite standard of
proof (preponderance of probability) met in a inen ‘case. Tribunal also has power

to interfere where test of proportionality is-not satisfied.”
It was held that :-

“The departmental proceeding is a quasi judicial one. Although-the
provisions of the Evidence Act are not applicable in the said proceeding,
principles of natural justice are required to be complied with. The courts
exercising power of judicial review are entitled to consider whether relevant
piece of evidence has been token into consideration and irrelevant facts
excluded therefrom, while proving misconduct against an employee.
Inference on facts must be based on evidence which- meet-the requirements’
of legal principles. The Tribunal was, thus, entitled to arrive at its own
conclusion on the premise that the evidence adduced by the department,
even if it is taken on its face value to be correct in its entirety, meet the
requirements of burden of proof, namely, preponderance of probability. if on
such evidence, the test of doctrine of proportionality has not been satisfied,
the Tribunal was within its domain to interfere. Doctrine- of
unreasonableness is giving way to the doctrine of proportionality. On
certain-aspects, even judicial review of tatts.is:also permissible. (Paras 17
and 18)

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX e

The Tribunal was entitled to consider the question as to whether the
_evidence led by the Department:was:sufficient:to:arrive.at a-conclusion of
quilt-or-otherwise of -the -delinquent —officer.. While reappreciation of
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evidence. is not within the domain of the Tribunal, an .absurd -situation
emanating from the statement of d-withess con certainly be taken note of.

KXXXXXXXXXXXXXKXXXXXXXXXXXXXXXXXXXXIXXXXXXXXXXXXOXOXXXXXXNXXNAX

‘A departmental instruction cannot totally be ignored. The Tribunal was

entitled to toke the same into consideration along with other materials-
brought on record for the purpose of arriving at a decision as to whether the
normal rules of natural justice had been complied with or not.” '

7. THE DISCERNIBLE FACTS:-

(i) The applicant was chargesheetéd vide memo dated

08.09.2007{Annexure A/2) for allegations as under:-
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(i) On 20.05.2008(Annexure A/3) the penalty imposed was as

under:-

Nu. DATIIBWN . ‘ dutere ];a /as]a8,

To -~
\/}\4’&. N. Mol 'I’x"nciunan
Undor SSE Way )12 WHW).
N Subi- Nolive i conneclion with Your ramavid (roat
Ky, Serviee,
Melte “Uhiy aftfice Mo, 1371 s 0 2008407,

o continuation tu this otlice Si™5 under 1ot it ke you 1A SRy Wis
held and necessary tuct lindings soinitied 1o the wdersigied by e Loy wijeoee S
‘ AKX Rout, SSE(,W)':’B\\’.'\‘. On going tirough the swne the widvia govd is Cuivineed gl
. You we guilty o Uw churges lui'c]cd Suainst You amt as a mcasiy of pusdty it ds
" proposcd 1o semove you Jrom ]fly,‘ScJ\'icc. 1 youwizliw wakie sy appeal against Ly

7 penalty-you cudt do so within io duys,

.

(iii) He preferred 0.A.N0.138 of 2009 which was disposed of on

22.06.2009 with the foliowing order:-

“3, However, considering the entire issue involved in this case and also in
the interest of justice, we direct the applicant to forward appeal to the
appropriate authority forthwith and on receipt of such appeal the Appeilate
Authority shall consider and dispose of the appeal within a time-frame of
three months and decision to be taken thereon be communicated to the
applicant accordingly. it is-made clear that the.appeal shall be disposed of
on merit and not on the question of limitation. The OA is accordingly
disposed of.”

.(iv) On 30.10.2009 the following appeliate order was passed:-

“Having gone through the entire case the undersigned is of the opinion that
reasonable opportunity was not given to the CO as he had failed to attend
two consecutive hearings., Moreover, the punishment notice issued by the

- Disciplinary Authority i.e. Assistant Engineer/Burdwan was not accompanied
with any speaking order. It is in contrast to the principie of natural justice,
The undersigned also feels that such a long period of absence from duty
without any information at this modern age of communication is definitely
not consistent with the Railway Service Conduct Rules. The charges against
the CO are therefore serious.

It is therefore, advised that the enquiry against the CO may be conducted by
issuing fresh Charge Sheet and the enquiry may be conducted with a view to
provide all reasonable opportunities to the CO. Disciplinary Authority is also
advised to pass a speaking order.” :

e s ) ’
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(v) Pursuant-to-the liberty, a fresh charge. sheet dated.10.12.2009

was issued with the-allegations as under:-

“Unauthorised absent in duty from 29.08.2005.....(not legible} which violates

the Rly. Service Conduct Rule........(not legible) d(iii) of 1966 as amended time-

to time.”

(vi) The said charge memo was issued-afresh without withdrawing

the earlier memo dated 68.09.2007. Railway Rules as in RBE 171/1993

s explicit that:-

Sub: Issuing fresh charge Memarandum after cancellation! withdrawal of original charge Memdrandum.or
after.dropping disciplinary proceedings. '

1. Ithas come to the notice of the Raiway Board that on one of the Zonal Railways, the Memorandum.of.

charges issued to an emplayee was withdrawn by the distiplinary authority with the intention of issuing
fresh detailed Charge Memorandum. Moreover. while withdrawing the charge sheet, na reasons therefor
were given and it was only stated that the charge sheet was being withdrawn. The issue of a.fresh charge
Memorandum subsequentiy was challenged by the employee before CAT/Bombay. The Centrai
Administrative Tribunal on bearing the case have quashed the charge Memorandum holding that unless -
there is & power in the disciptinary authority by virtue of the rules or administrative:instructions to-give
another charge sheet on the same tacts after withdrawing the first one, the second charge sheet will be
entirely without authority

2. The matter has been examined and it is clartfied that ance the proceedings initiated under Rule 9 or

Rute 11 of RS {D&A) Rules, 1968 are dropped. the disciphinary authorittes would be debarred fromrinitiating
{resh proceedings against the delinquent officers unless the reasons for cancellation of the origirial cHarge” -
Memorandum or for dropping the proceedings are appropriately mentioned and it 1s dulv stated intha
order that the proceedings were being dropped without prejudice to further action which may be
considered in the circumstances of the case. it is, therefore, necessary that when the intention is to issue a
fresh charge sheet subsequently, the order cancelling the original ane or dropping the proceedings should
be carefully worded so as to mention the reasons for such an action indicating the intention of issuing
charge sheet afresh appropriate to the nature of the charge.

(vii) The applicant replied on 30.01.2009 as under:-

2 ;
7 s , . -GOvhe:
" was beld by the Locst hysicien ) . a £1t cor-
“£it. for dty by the attending PRFRATLL L, i oe the aick and fit oo
.i;;:;t '£or53}9¥‘f8¥mmab Office: for m?‘ijﬁge%bmlwmnt persons-

' . r bocoms sick sincv
1. That I am trackman/Sengmen of hard aity holds ot

' duty efter HBuH Py e
before the date of mgyamwwg frﬁgtg g;}'y:l.n uat;u:daygg f’g‘z’;i‘i;y{._gu r?‘
' n I rive reportad L e
mb’a‘fgsmcalﬁ;:gxg? m%&%mﬁ%* N¢, 3 of« SSE/R Way/Bun/tiast 2o

Ty lamess. wnfort hifted to my village where my trcos. . -
That on being inform T was 8ALLLID “H \ 2 1o and I have been mia
: alt’-hunit::dméil% argive to jokn my .

vary unﬂommta AN n ‘prb("\“:‘
tgi?é‘?sb‘}gzﬁgy}g/m‘%gznw L ecgl%' 1@%;:&;252?2;30%?%&0:.
o3 PR ; gina N PO PR Lol
i ‘At : 1nal sick .en : i through your ©
along with the Origonns POt iem to your notice though Your oo
1 could refer mmtiug tho ghort ocomplajnt ml gomoqgangccmmafter,
o u'éizirigag :?.ck and £it:certificete.on A= 11200
the Orig e

Yg G
Y/ N.K.Pol .at his store s U
I went to mest the s-szﬁ!.wey/swnﬂlaat,sn HeKe oL B 1oad 2 o

h :
~11-07 &and could show to hin ¢  icote instcas

= mrgtgghiﬁ‘ %'g étcggb the-Wtitioghﬁgr‘:egé::ilcse?rﬁ;.Accordingl'_.'
reques . ' camanes < ; ' inal to %l
headvised mbtg ',56“2132363:16 sick & £it ~:ertifi§g§e htg Ziﬁgr 2t his
xsgou ;’3:%&"1'1}\'!23506:1& thereatter I wed wilting
SSE/P,Vay. al

offico but ha did not  turn up

&ie his engrgement out tho o,ffjh.c.o'.
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4, That your aforesaid charge. sheet is ubsolutely untenable and stovs
" : not mintaiy:ablo for lawful'submissdon in regards to the Red. (D&A)M}c.:-
| ' 1968 and laws of the land, Your issued aforesaid cherge sheet is called
fresh and auplicate.Both ore contrasting uach other in meaning, hore is
confusion, I could not understand clearly, Horcovor many variation found
in batween previous énd o called fresh & duplicate charge sheet,

5,  That M{splaced unauthentlceted wrding in the material charge
Memorandum 18 a8 hereundsr s

(i) 'long abasent' can never be suitable in the case of nine vhile
I yas ynder medical treatment beyond:your (:ontml.'-. atidntcan: ot
called long absent, I was then unable, ~ -
(44) *Hebitusl dbdencesThy vord 'ebsent' e, absence fmﬂéu &t

t pay employ eardiasubjactadtod;sd.p
riommert thon ?p yel.- I anwell o nfirmed that 1

ik uaed while, framing the charge, The word 'untmthorised‘ means not |
F-aveilable end Authorised means 1~ Legal Powexr or. right,

Diseiplinary euthority should not be confusud while using such word
in the.charge against ma, Therefors myself who is avallable should not’
authorised, Avallable and not aveilable is the vital quést::
he"sholild ba- 8 jud;a for this own cause, -

5, "‘")at I am rendering my faithful service of a Permanent Gan

1979 after completion of terporary service for year under SSE/P,Way/)

vgst and was also victim of illness bearing treated under the Railwa‘

Doctors in Rallwey Hospitsl for long period of same Xind of sicknads:

miefom I an mguea:ing you to'be kind enough &nd considar mycas
tharuisd my family will remain in stervetion,

7. That your aforesaid Memorandum of chargs Shuet has not been vette
the offfcars of the Railway I’ersonal Branch, ,

R

8. That you are requestad to make collection £rom your ead the follo
records e

{3) Railway board's NO,F(E)67 LE=2/2 dotode TeB=l1967

(b) Rajlway board's No.l’/z/III/‘ﬁ-SFN/l Dated= 164641976,
(¢) Railway Board'a N0.79M/8 datedel0n5e1979

(@) Ralluay Doard's No,¥(E)/III/70 PNe1/1 datadel3nbw1S7L,

These qre invariable availévle.in the offloe of the CPO/KIK/:
i€ nor at Sr, DPO/E,Rly/HWH .and these are vital for the disciplinay
procsedings oontsmplated agdinat me by YL,

(el That in tho event of the disciplinsry Inquirsr in regpect o
“ matérisl charge sheet in queation, I required to be ﬁxrniahed the o8t
true oopy of tho RUD,

(£)  That I shall be inﬁomed the nawe of ny nominabing parson
Jater on in the evenl'. of your decision for holding disciplinary Ingui

Y Inpe wormly that your kind authority will pass order for
wy join.ng auky 8t oncs and obliged.




{viii) The findings of the 1.0. show total non-consideration of this plea

as _in the reply dated 30.12.2009, which reads as under:- -

The: (.0, has submitted-» declaration daied 02.03.10 1o defend himself againsl the subjected DA v
vithaut iy Delends Helper. .
The enguiny was ¢ chu..u](.d on 27.03.10, 07.03.10 and 25.06.17 r«.:s-.pcctivcl\'. The C.O. has atwendud b
st ‘.‘_\-!‘ d 'ws k& pcr venue ofthc cnqunr)
1

!':}r L sieks s:; :md left Hd. qrs. for l)cucr mcdica} lr-: un;um at out s~dc oi' the Rl\.ﬂ willmi:l Bt

21 from the superies. The C.O. also stated that all mecica! doguments are lying with in bt ot &

on i ante ¢f enquiry.,

£, 10 - During prosecution of enquiry, the C:Q. has sutinilicd the proof a¢se. ofmedical ceriitic: et
The 1.0, .1!50 stated that afler getting medically fit for duly since 18.11,2007, he acended be b

’H 1 {8 for resumption, but s still sustained.

sitons statements have been recorded in wniting duly Sipned by the C.O a.r.d dm) ttiche

Is mu icite (photo copits) as submitied by the C.0

v SSEP \”'BWN(‘V)d:d not atend before the prasceution of ;c enquiry, but only

he ol records.

3 ) Findings -

i.huve cerefully gone through the all prosecution statements tnd proof ness of moilcajs centificates ..s
subimiticd by the:C.0 and the facts remained that.the C.0. has !iiled 1o prove any. vatid reason shy be:voic.
sotinform his immediate Superior SSE/PW/BWN(W) about hus shseace, as well as the-medical vertyiiv.:
“wers s1so inconsistent. So the allegation against Md, Nowsad eolly, I'r.man of SSE/PW/HAWN{MW il
snicle of charges are established for the period fron 29.08.20C5 160 17.11.2007 and the resu perind te.,
18.11.2007 1o till dates is sustainable. .

AN

(ix) The Disciplinary Authority on 26.11.2011 passed the following

order:-

SPEAKING ORDER:-

.Aller observing al} the enquiry riports und its finding report 1 can conclude that Pvld \'-.\\ :

Molla, Ex."Trackman is guilty, reasons for my conclusion are furnished below:- .

i) Due to his long unauthorized absent, Rly Ad;mmsl.muon is being dcpnved to get his

- service and it is difficult 1o manage the work' Which he” was entrusted i.e loss of !
power by which Rly. could not recover his output.

i) He has failed to prove the reason for absenting himself from his duty since 29/08/2005,
17/11/2007 “the allegstion against Md. Nowsad Molla; Ex. Trackman under article
of charges are cstablished as per finding report of inquiry officer..

iii) Al his representation shows that his mind is working on aggressive mood and re-
tributary terms which is not the attiude of work man ship manner and proves un-
expecting as @ Rly Servant i.¢ there are doubt on his integrity to Rly. Administration.
The punishment of removing form Rly service imposed to him earlier is hereby stand
good.

iv) If Md. Nowsad Maolla wishes 10 makeany appeal against the above penalty he can do so,
within a period of 45 days to the Sr. DEN(2YHWH ( here indicate the name and
dcsu;,nzmon of the affiliate authority) through proper channel. While doing so he should
keep in view the provision of 1 & 2 ol rute 21, of Rly. servants DA Rule 1968 which are
reproduccd below/over feafl

~Z

Assistant Engineer
Eastern Railway/Burdwan
Disciplinary Authority

The said order-shows total non-application of mind on the following :-
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(i) Whether"second-chargé"memo'without:'withdrawi'ng the first
' one, was maintainable; '

(i)  Whether the applicant was ‘afforded -reasonable -opportunity
to meet the charges ;

(iii)  Whetherthe absence was willful and as-such the penalty was
commensurate with the offence;

{iv) Whether earlier penalty could “stand good” after the
Appellate-Authority directed issuance of a fresh charge sheet;

(v}  Further, the Disciplinary Authority-doubted the-integrity-of the
employee- which was not the charge, hence, he-traversed
beyond the-charge making the-penalty order-unsustainable.

The applicant’s detailed appeal dated 05.01.2012 was disposed of on
26.09.2012 with the following cryptic order; passed without.addressing

the issues in appeal about the legality of the proceed‘ings:-

EaSTERN FALWAY
MW, dtd. the 245 Sept[2012.

, . -
.. Your appeai dated 05.1.2012 against Punishme "

S otoe Mo, DA 1/BWN/N Molla, dated 22.11.47.
" (Removal from Service w.e.f.22.11.2011).

isQ - ks of the appeat
After going through the detalls of your appe'al. the pars SWE% \rﬂjalgﬁo:“g g
AEN/BWN and oaflier record of absantee as ;gf:o.yggjgom‘ (A :bséﬁf e
that you are a habitual unauthorised zbsgnteg. tIr:l g:lit ﬁg.y?fr vere gosent fom =3 fr"m? :
- 3 1o 16.6.05. You resumed dulies bu ent for unzuthor i
Y ;ggg Oskt’o 17.11.07 i.e. the period for which SF-5 was issued e?”.'.e.\r,.:,p,{.o,‘,"»:f .7,4.: B
any i:;formation to vour Mate of Gang orf any other Supendsor m3e

working.

L
. . .
You had-also been given enough oppoftunities to _or'ove. th:r{nm‘)"d
tothe P, Way Mate or Supanvser thatysu. 26w
abscntca without-any information to- ' riasr |
even in the enquiry, whatever was produced was not convincing ments.

Therafore, the punlshment Imposed by D.A Stand 25 itis

S K Vorna

Smmi

E Riv./=éi
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8. Having noted the glaring bmissions above, “the ‘chargesheet,

penalty order and the appellate orders are quashed and the matter is

remanded back to the Disciplinary Authority to pass an order in

accordance with law.

The O.A. thus stands disposed of. No costs.

.7 . 'l ' ‘ B },

Dr. Nandita Chatterjee) (Bidisha Banerjee)

Administrative: Member Judicial Member
sb ‘
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