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'CENTRAL ADMINISTRATIVETRIBUNAL | § §I¥ S A I/ |
KOLKATA BENCH, KOLKATA Rl 'F(A RY,

OA. 350/00322/2021 Date of order 22.03.2021

Present : Hon’ble Ms. Bidisha Banerjee, Judicial Member

: Hon’ble Dr. Nandita Chatterjee, Administrative Member

N

Sri Amar Nath Chakraborti S/o Late Anil
; . o Kumar Chakraborti, aged about 58 years,
| working as,‘,A'ésistant Post Master, Postal
Life Insur'énce (PLI), Deputy Manager,
Business Office Barvrabazar Head Post
Office, 18 Balmukund Maccar Road,
Kolkata-700007 and residing at 2/35,
Jadavpur . Co-operartive P.O.-

Mukundapur, Nayabad Kolkata-70009S.
; : - _ ' .' ‘ woo...Applicant
-Versus-

1. The Union of India, service through the
Secretary, Ministry of Communication
Department of Posts Dak Bhawan, New

Delhi-110001.

2. The Chief Postmaster General, West
Bengal Circle, Yogayog Bhawan, C.R.
Avenue Kolkata-700012.

3. The Post Master General, Kolkata Region,

Office, Office of the Chief Postmaster
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General, Yogayog Bhawan, C.R. Avenue

Kolkata-700012.

4. The Director of Postal Services, Kolkata
Region, Office of the Postmaster General,
Yogayog Bhawan, C.R. Avenue, Kolkata-
700012.

5. The Senior Supéfintendent of Post
Offices, North Kolkata Division, Kolkata-~
700037.

6. The Senior Post Master Barrabazar Head

Office, Kolkata-700007.

.......Respondents.
For the Applicant : Mr. K. Sarkar, Counsel
For the Respondents : Mr. S.P. Shaw, Counsel
ORDER(Oral}
Per Ms. Bidisha Baneriee, Judicial Member:
Heard both parties.
2. The applicant in this OA has sought for the following reliefs:

“8(a)to issue direction upon the respondents and t'heir.
men and agents to cancel, quash the impugned Charge
sheet dated 20.02.2019, Order of Punishment dated

- 16.05.2019 and order of appellate authority dated

11.01.2021 forthwith;

(b)  to issue further direction upon the respondents
and their men and agents after cancellation of the
punishment order the pay of the applicant to be
restored as Rs.62,200/- from the date of issue of
punishment order i.e 16.05.2019 forthwith;

'(c) to issue necessary direction upon the

respondents and their men and agents to refund the
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‘Barabazar HO, Kolkata, on 14.02.2019, during the visit of the Divisional .

Head failed to produce the register of Business Post, Register of BNPL
Customers, Register of GST information for inspection. He also failed to
produce register, customer wise, month wise, cheques received and date of
encashment of cheques deposited by BNPL customers. He was in charge of |
the Business office and was found very casual about the procurement of
business. It was found that except him, the APM PLI Branch & Dy. Ma,na;ger
Business Office, no other Postal Assistants & Marketing Executive were
present at the branch which showed his absolute negligence to ;upervise his
subordinates unde’r his control. It is asserted that as per the office MDW
(Memorandum of Distribution of Work), the APM. (LSG) is supposed to be
the custodi;n of stamps, seals, computers and valuables of his share. He
should maintain Attendance Register, Nominal Roll, Receipt Book, Order
Book aiong with keys and necessary files of his Section under his personal
custody. But, the applicant failed to produce any Register during the visit of
the Divisional Head under the pretext that the keys are retained by the PAs,
rendering the purpose of the inspectional visit, futile. As such, he was found
to have reflected his gross laxity towards his responsibility and lack of
diligence towards his duties. The Divisional Head, on the ground of gross
negligence and lack of devotion to duty along with acting in a way
unbecoming of a government servant, found his conduct as violativg of Rule’
3(1)(ii), 3 (1)(iii), 3(1)(xxi) of CCS (Conduct) Rules 1964 and imposed
punishment of reduction to a lower stage in the time scale of pay by one (1)

stage from Rs.62,200/- to Rs.60,400/- in the Pay Matrix of Level 7 (seven) for

Il



4 OA. 350/00322/2021

a period of three(3) years only without cumulative effect vide Memo No. VR-
33/SSP(N)/BBHO/2019/N dtd 16.05.2019 issued by the Senior

Superintendent of Post Offices.

4. The applicant has challenged the legality and propriety of -

imposition of penalty on the following grounds inter alia :-

(i) That, while issuing the Charge Sheet, no fact finding inquiry
was convened. Neither the applicant was intimated about his
inaction for production of Register nor any reasonable 6ppoﬂ:unity '
to the applicant was given. Therefore, the penalty has been

imposed in violation of principles of natural justice and in an unfair

manner.

(i) That,' memo of distribution of work does not show that he ha's
to prc‘qure‘ business in respect of postél income and by not
procuring tHe business of the Postal Department has caused any
loss. Therefore, the charge sheet itself is issued with total non-
application of mind,. and reflects the malafide intention of the

Disciplinary Authority as well as the Appellate Authority.

(iii) That, the respondents were not able to produce any iota of
evidence that the applicant had been negligent in performing his

duty.

(iv) That, by now allowing an enquiry before issuing punishment
order, the respondents’ action of .issuing punishment order is

totally biased action with malafide intention and an action of
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personal grudge against the appllcant and;. therefore, it is bad in

the eye of faw.

5. - The applicant has categoricaliy replied to the allegation Ie\)elled' . q,
. against him vide charge-memo dated 20.02.2019, as under: o ;
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; : 6. ' During the course of Hearing, learned counsel.for the ap-plicant
i developed his argument and put forth some additional grounds, which are
g as under:

(i} In the matter of 0.K.Bhardwaj Vs UOI & Ors, (2001) 9 SCC 180, (the’

date of judgement.04.10.1996), the Hon'ble Apex Court held that even in

i - " the case of a minor penalty an opportunity has to be given to the delinquent

employee to have his say or to file his explanation with respect to the

e i A

charges against him. Moreover, if the charges are factual and if they are

denied by the delinquent employer, an enquiry should also be called for.

4.
i
i
1
i
{
i
'3
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This is the main requirement of the principles of natural justice and the said
requirement cannot be dispensed With.

(ii) The General Clauses Act, 1897 Section 16 of the Act says only the
appointing authority can issue punishment order but, in the case of present
applicant the Senior Superintendent has issued penalty order. That, the
Postal Manual Vol. 3 cannot supersede the statutory provision of law in
force. |

(iii) That, Divisional Head had visited the office at 6:20 Hours and
repeatedly he has claimed that the CCTV footage will prove that the
Divisional Head had visited the applicant's place after the normal office
hours, but the respondents even after receipt of the appeal did not even
bother to hold enquiry about the inspection time, instead issued
punishment order without any opportunity of hearing, which i.s purely
malafide and vindictive action of the respondents.

(iv) While issuing the punishment, the respondents had practically
given multiple punishments; for the pay reduction from 62,200/-to 60,400/-
will not only reduce his pay as a punishment but will also affect his

increment for three years. Therefore, the punishment amounts-to double

jeopardy.
7. Ld. Counsels were heard and records were perused.
8. | From the perusal of the pleadings and materials on record the

issue that cropped up for determination was whether,
(i) The SSPO was competent enough to impose the minor penalty.

and,
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(ii) Whether the penalty order is sustainable as no enquiry was held to
allow an opportunity to the applicant to effectively put up his defence.
9. To determine the same, this Tribunal, on 15.03.2021 upon
hearing the parties, at length, directed as under :-

“Ld. counsel for both sides are present.

Respondents are directed to take instructions whether the Sr.
SPO empowered to penalize the applicant with the penalty as
a-Disciplinary. Authority in view. of the fact.that.the: appllcant
was appointed.- in terms of the: orden of- Dfrector of postal
services as annexed in Annexure A= 2 of- the OA " '

In compliance thereof, the respondents have submitted as
under :-
The penalty imposed is a minor penalty in terms of Rule 11 (jii)
(a) of CCS (CCA) Bules.
In terms of Part VI of General Central Services Group ‘C’ the
" Senior Superintendent of Post Offices (SSPO in short) was empowered

to impose such punishment. The extract is as under:

Authority competent to impose penalties and Appellate Authority
penalties which it may impose (with reference to
item numbers in rule 11}

Description of Appointing Authority . | Penalties
service Authority
1 2 3 4 5
Post Offices Postmaster-General
Director of Postal | Director of Postal Services; Al Member {P) Posta!
Postmaster in Services Board
Higher and . . g birector of Postal
Lower Selection Senior Superintendent. 1) to (iv) |rc. or of Po
Services
Grades; . i
Ministerial staff Gazetted Postmaster including
in Higher and gazetted Sub Postmaster; (i} 1o (iv) Director of Postal

Lower Selection
Grades

Superintendent of Post Offices.

Deputy Presidency Postmaster;
Deputy Postmaster in the
Postmaster's Service, Class Il

Services; {in circles
under the charge of
Postmaster General);
Deputy Director {in
other circles).

Presidency Postmaster,

(o) Postmaster in the Grade
of Presidency
. Postmaster.
Gazetted Postmaster including
Gazetted Sub Postmaster under the All Director of Postal
control of Senior Superintendent Services.

T
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The above position is explicit that the SSPO could impose such minor
penalty as has been ihposed.
10. The discernible facts are as under:

(i) The procedure for imposing the minor penalty under Rule 16 of the
CCS(CCA) Rules lay down the following: (extracted with emphasis for clarity)

. “16. Procedure for imposing minor penalties

(1) Subject to the provisions of sub-rule (5) of rule 15,
no order imposing on a Government servant any of the
penalties specified in clause (i) to (iv) of rule 11 shall be
made except ofter-

(a} informing the Government servant in writing
of the proposal to take action against him and of the
imputations of misconduct or misbehaviour on which it
is proposed to be taken, and giving him reasonable
opportunity of making such representation as he may
wish to make against the proposal; :

(b} holding an inquiry in the manner laid down in
sub-rules (3) to {24) of rule 14, in_every case in which
the disciplinary authority is of the opinion that such
inquiry is necessary;

{c) taking the representation, if any, submitted
by the Government servant under clause (a} and the
record of inquiry, if any, held under clause (b} into
consideration;

(d) consulting the Commission where such
consultation is necessary. The Disciplinary Authority
shall forward or cause to be forwarded a copy of the
advice of the Commission to the Government servant,
who shall be required to submit, if he so desires, his
written representation or submission on the advice of
the Commission, to the Disciplinary Authority within
fifteen days; and

(e} recording a finding on each imputation or
misconduct or-misbehavior.

XXX XXX XXX

(2) The record of the proceedings in such cases shall
include-
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(i} a_copy of the intimation to the Government.

servant of the proposal to take action against
him;

(i) a_copy of the statement of imputations of
misconduct or misbehaviour delivered to him;

(iii) his representation, if any;

(iv) the evidence produced during the inquiry;

(v} the advice of the Commission, if any;

(vi) representation, if any, of the Government
servant on the advice of the Commission;

(vii) the findings on__each _imputation of
misconduct or misbehavior; and

(viii} the orders on the case together with the
reasons therefor.

The. provision makes it imperative for the Disciplinary Authority to
apply its mind on facts and decidé whether an inquiry is necessary in the
matter.

11.  Where the charges are factual and are denied, as in the present ca.se,
in O.K. Bhardwaj Vs. Union of India, reported in (2001) 9 SCC 180, Hon'ble

Apex Court has succinctly held as under:

“3. While we agree with the first proposition of the High
Court having regard to the rule position which expressly
says that “withholding increments of pay with or without
cumulative effect” is a minor penalty, we find it not possible

to agree with the second proposition. Even in the case of a-

minor penalty an opportunity has to be given to the
delinquent employee to have his say or to file his
explanation with respect to the charges against him.
Moreover, if the charges are factual and if they are denied
by the delinguent employee, an _enquiry should also_be
called for. This is the minimum requirement of the principle
of natural justice_and the said requirement cannot be

dispensed with.”

%
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12. The Hon’ble High Court at Kolkata in the matter of Uday Chand

Majumder and Ors vs. Union of India and Ors in WPCT No. 112 & 113 of

2019 has affirmed the view of this Tribunal in O.A. No. O.A. No.385 of 2017

and O.A. No.350 of 2016 dated 09.05.2019 of quashing a minor penalty
imposed without an enquiry, where charges were factual and were denied,
by applying the ratio of O.K.Bhardwaj. The Hon’ble High Court held as under:

“28. There is, thus, no reason to interfere with the
orders passed by the Tribunal on the original
applications interfering with the orders of penalty.

XXX XXX XXX

~ 31. The orders of the tribunal setting aside the penalty
imposed on Uday and Prasenjit are maintained.
However, the writ petitioners shall be free to initiate
reqular departmental inquiry against Uday ond
Prasenjit by appointing enquiry officer(s). If a decision
to that effect is taken, the proceedings shall resume
from the stage till after submission of response by
Uday and Prasenjit to the charge- sheets.”

13. In view of the above, having regard to the fact that the applicant has

specifically denied the charges and has alleged that there is no clarity in the

‘matter of framing the charge, he has specifically disputed the time when

inspection took place, i.e. beyond office hours, due' to which he was unable
to produce the connected files, ledgers etc, whereés the penalty oraer has
been affirmed already, the Appellate Order dated 11.01.2021 is quashed
and the matter is remanded back to Appellate Authority to consider the
matter in the Iighf of the decision cited supra and to issue his orders within a
period of two months. While doing so, the Appellate Authority shall consult
the CCTV footage to find out at what time the Divisional Head visited the

Business Office at Barabazar Head Office on 14.02.2019 to ascertain
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whether such visit was during office hours or beyond the normal working

hours of the office and shall duly apply its mind on the reply of the

. applicant, to the charge memo, dated 06.03.2017 (sic) [Annexure-A/3],

quoted above, and decide whether the applicant deserved an open enquiry,
and based on the outcome quash the penalty order and direct an enguiry. -

14. The O.A. stands disposed of accordingly. No costs.

"
4/ | :, .
(Dr. Nandita Chatterjee) - (Bidisha Bz/nerjee)
Member (A) . Member (J)
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