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N.L. Kushwaha, aged about 59 years, 4 months, B)_“g'ﬂ

o

late Sri Ram Badan Kushwaha, presently workin
as Suparintendent of Post Offices, Basti
Division, Basti.

............... .Applicant.

By Advocate : Sri U.N. Sharma Senior Advocate
assisted by Sri Rakesh Verma)

q-ﬂwhﬁuq 57 Vita b £1~
Versus. |

¥ Union of India through Secretary, Ministry of

Communication, (Department of Posts), New
Delhi.
2 The Post Master General, Gorakhpur Region,
Gorakhpur.
..... ..« Respondents.

(By Advocate : Sri S. Singh)
ORDER

EI K.B.S. Rajan, JM

The question of law involved in this case is
whether the transfer order issued to the applicant

vide order dated 29-08-2005 (Annexure 1) suffers

from any illegality warranting  judicial

interference. The capsulated facts of the case



4005, Bas, by virtue of crdsr dated 20002005 Tl
transferred as “Officer on Special Duty” in the
office of the Chief Post Master General, Gorakhpur
and it is this order that has been challenged on the

following grounds:-

“5.a. Because the aforesaid impugned transfer
order 1is totally arbitrary being in
violation of the aforesaid
Policy/Guidelines and as such the same is
liable to be guashed.

s Because from the aforesaid
Policy/Guidelines, it would be evident
that, as a matter of fact, the same is
fully applicable in the <case of the
present petitioner as the petitioner has
only nine months services in his credit.
It appears that the 1impugned transfer
order has been passed as a result of
arbitrary exercise of power showing the
same in the interest of service but as a
matter of fact, the same being totally in
violation of _ the aforesaid
Policy/Guidelines is not liable to be
sustained under the 1law and, thus, the
same is liable to be guashed.

G. Because from the above facts, it would be
abundantly clear that the petitioner once
earlier was transferred vide order dated
11.04.205 and in what  exceptional
circumstance he has again sought to @*
disturbed from one place tﬁrammth&rjj
by way of the impugned transfer oz«
particularly when at the present
after having joined téhema ﬁa"m?

11-.-1#4;1"2%5 tnhﬂ P&tﬁi
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-pawﬁmamee ai t:he impugned t
dated29.08.2005 has bem rell it | ﬁm
present place of posting i.e. Basti and
the petitioner is still holding the entire
charge of Basti Division Basti as
superintendent of Post Offices and as such
it is submitted that the impugned transfer
order has not come into effect and, thus,
the same is liable to be stayed till the
final disposal of the present case.

e. Because the Post Master General, Gorakhpur
Region, Gorakhpur has no power to create
the post of Officer on Special Duty. The
power to create the post of OSD or any ;
other equivalent post (to the post on ik
which the applicant is working) in the |
department 1lies only with the Director
General of Posts, who is the competent
authority.”

- S On the very first day of hearing, when the
senior standing Counsel was present in the Court,
the case was heard for admission and interim relief
and the following orders were passed, respectively

on 1% and 2" September, 2005.

“1.9.2005
Sri Rakesh Verma for the applicant.
B aal List this case on 2.9.2005.Till then the status

Wk quo prior to issue of order dated 29.8.2005
PEt shall stand.”

......



5.9.2005 and as such this case m:ﬁbe ta.k«wﬁt for
consideration at the earliest day. If the
Counter is filed by Monday after serving a copy
upon the applicant’s counsel, applicant may
file his Rejoinder within 3 days from the date
of receipt of copy of this Counter i.e. by
7.9.2005. et the <case be I1isted for
consideration on 8.9.2005 before any Single
Bench, if available, wor Division Bench,
otherwise the interim order already passed
shall continue till then.”

4. Promptly came the short counter from the
respondents and their contentions are as under:-

“9. That by means of the order impugned dated
29.8.2005, though the same refers to the word
‘transfer’, but the applicant has merely been
shifted and not transferred from the post of
SPO, Basti to that of 0OSD in the officer of
PMG, Gorakhpur in the interest of the
administration only for the purposes for
debarring the applicant from  holding
independent charge of the Divisional head in a
particular division. The above shiftinq has
been done on account of the reason th.a:t t»l«:lse

applicant had involved in
irreqularities such as making
_appomtments | in ED cadre,

purchaslng various items auch ac
Conditioners, Computers, Sta;tiﬁmrleﬂ
without calling for any tenders, lﬁdﬂ.ﬁ
-th;:augh i;u.s chaaen gersens frm open g

THNh&




?ﬁﬁt it is well settled La
xigency of service and the Hon’ble Supr
have time and again passed var.

jUﬁ@mBnts statlng thsxein thaE no Eﬁﬂrt h

-----

same has been 1ssued in the administratf?ei
interest, apart from when it gets established
that the same has been issued on account of the
malafides of some concerned officer or are in
violation of some statutory rules. In the
present case, the applicant has neither alleged
malafide against any officer and had not :
arrayed any officer by name for the purpose of 7
establishing specific malafies, nor have proven
that the same is in violative to any statutory .
rules. The sole ground taken bye the applicant

is rotated about the instructions dated

17.12.1998 1issued by the Addl. Director, y
Department of Posts, New Delhi, wherein it has '
been stated that the staff who has about one
year of service left before superannuation,
should be exempted from rotation of transfer. '
It may be stated here that the letter dated

7.12.98 has no statutory force and is merely an
administrative instructions and as such cannot

be stated to be a statutory rule, which has

been violated in the present case. The Hon’ble

Supreme Court has even recently passed a

judgment wherein direction in the cases of 3
transfer on the ground where personal hardship |
is the cause of challenging the transfer order.
The necessary Jjudgment and legal victims so
referred to above shall be duly pr@ﬁueed before
this Hon’ble Court at the time of arguments.

11. That the applicant has merely been shifted
to Gorakhpur from Basti which is about 65 Kms
away and that too on administrative grounds @
in the lﬂtEIEEt of service as the aﬁ@1 fifQ',
merely been = debarred iiﬁm holding ar
-xmwwmﬁmﬁkuﬂ: charge as tﬂm& E&#&Hiﬂmﬁ& Head o




—— e —————
m "

..............

transfer smacks malice in law on the one hand
the transfer order is 3illegal as the same is
punitive. For the purpose of substantiating his
arguments, he had referred to a complaint dated 3-9“
August 2005 which formed part of the counter and
submitted that it would be curious to note that the
transfer order is dated 29™ August, 2005 while the
complaint on the basis of which (or one of the many)
the transfer order was issued is posterior to the
5 transfer; in other words, the respondents were
trying to search for justification after passing
transfer order. Again, he had invited the attention
of the tribunal to various other complaints as well
as the narration as contained in the counter to R

contend that by their own admission the respondents A

have confirmed the fact that the transfer is in the

Yo wake of certain complaints.  Hence, it

contended that the transfer order is punitiws
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posterior to the issue of transfer order tha

said complaint dated 30 August, 2005 was added to

the counter. He has mainly relied upon the law on
transfer as enunciated by the Apex Court and also

some of the other High Courts and contended that the

rules provide for Transfer liability of the officers
of the Postal Department and that the ground that o
transfer could not be effected during the ‘dusk
stage’ of the career of the applicant prior to
superannuation 1is untenable as the guidelines are
not mandatory and in any event, the guidelines do
not render a complete ban on transfer of such
officers at the evening of official career. The
following are the decisions cited by the Senior

Standing Counsel for the respondents:-—

sl Citation Relevant portion = of @ the

No. authority |

Lot Bt. of Madhya - Stste, of ME o GBS B
Pradesh vs (1995) 3 scc 270, at page 271 :
S.S.  Kourav, b3




Union of India
VS Janardham
Debanath and
Anr 2004(1) SC
Service Law
Judgments 353

=
......
e U EERE B -

offlcers to praper o
is for the administration
take appropriate decision imd
such decisions shall stand
unless they are vitiated
either by mala fides or by
extraneous consideration
without any factual background
foundation. In this case we
have seen that on the
administrative grounds the
transfer orders came to be
issued. Therefore, we cannot
go into the expediency of
posting an officer at a
particular place.

Union of India V. Janardhan
Debanath, (2004) 4 SCC 245, at page
251

The manner, nature and
extent of exercise to be
undertaken by courts/tribunals
in a case to adjudge whether
1E casts a stigma or
constitutes one by way of
punishment would also very

much depend ~ upon the

from

consequences flowin

order and as to ﬁhethe'ar i‘t

adversely affected any
conditions -— statws,

prospects financially — and

the same yardstick, nor

standards cannot be applie
all categories ﬁ
Transférs un.lﬁs& they




-eam&al to mainta
of public miﬁu

untoward inistrative
exigencies to ensure smooth
functioning of the
administration.

3 Sundar Lal & |
Ors Sunder Lal v. Union of India,

Vs U.0.1 ang (1998) 6 scc 595, at page 596 : =

others 1998 (2) 3. In the present case, the g
SC Service lay DOSTS Of Eaxpants iR
~ are equivalen osts carrying
Judgments 430 the same pay 1?a-nd the &a.mz :
terms and conditions of =2

service. The post of Carpenter

is also a post to which the

appellants were originally

appointed. Now, on account of by

administrative reasons, the P

appellants have been posted as !

o~ Carpenters instead of Wiremen
when the category of =
Carpenter-cum-Wireman was

proposed to be abolished. We
are also informed that out of -8
the six appellants, two have P
died and the other four have
been working as Carpenters
after the Tribunal’s order of
10-2-1987. Looking to all the
circumstances of the present
case, this is not a fit case
for setting aside the decision
of the General Manager of 24-
9-1984 when the ap@a,llants

o continued to get the s:afme pay
s in the same pay scale and the
ol terms and c:ditlmﬂ @:f 5

service were not affect
any manner.




reap@n laple
transfer an}mhsere in India is
not in dispute. It is not the
case of the respondent that
the order of his transfer is
vitiated by mala fides on the
part of the authority making
the order, = though the
Tribunal does say so merely o
because certain guidelines
issued by the Central )

Government are not followed,

with which finding we shall
deal later. The respondent B -

attributed “mischief” to his
immediate superior who had f
nothing to do with his
transfer. All he says is that
= he should not be transferred
because his wife is working at
Shillong, his <children are
studying there and also
because his health had
suffered a setback some time
ago. He relies upon certain
executive instructions issued
by the Government in that
behalf. Those instructions are
in the nature of guidelines.
They do not have statutory
e force. e
where, 4is a matter for ithe
appropriate a&thari ty fo]
daECLﬂe. Bﬂl&ﬁ& £ order of




posted at !':he m pi@a. .
said guideline however
not confer upon the Governm
employee a legally emfaree&ble
right.

8. The jurisdiction of the
Central Administrative
Tribunal is akin to the
jurisdiction of the High Court
under Article 226 of the
Constitution of India in

service matters. This is
evident from a perusal of
Article 323-A of the

Constitution. The constraints
and norms which the High Court
observes while exercising the
said jurisdiction apply
equally to the Tribunal
created under Article 323-A.
(We find it all the more
surprising that the learned
Single Member who passed the
impugned order is a former
Judge of the High Court and is
thus aware of the norms and
constraints of the writ
jurisdiction.) ~ The
Administrative Tribunal is not
an appellate authority &1ttimg
in judgment over the orders ﬂ£
transfer. It cannot substit:y
its own judgment for that
the authority competent
transfer. In this ase
Tribunal has c}l&-arly'
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position as

continue i:n.

desires. Transfer @‘f

employee is not only m&
incident inherent in the terms
of appointment but also
implicit as an essential
condition of service in the

absence of any specific
indication to the contra, in
the law governing  Or

conditions of service. Unless
the order of transfer is shown
to be an outcome of a mala
fide exercise of power or
vicolative of any statutory
provision (an Act or rule) or
passed by an authority not
competent to do so, an order
of transfer cannot lightly be
interfered with as a matter of
course or routine for any or
every type of grievance sought

to be made. Even
administrative guidelines for
regulating transfers or

containing transfer policies
at best may  afford an
opportunity to the officer or
servant concerned to approach
their higher authorities for
redress but cannot have the
consequence of depriving or
denying the competent
authority to transfer a
particular ﬁfflcer!sewant to
any place 1in public interes
and as is found neceasltatad
by exigencies of service as
long as the folclal St}ﬁvﬂ

net e




C.G.M

(Telecom) N.E.
Telecom Circle
and Anr VS
Rajendra Ch.

Bhattacharijee

and others
1995 scc (L &
8) 233

page 535 :

choice in the
posting. Since the resp
L legal or s

Appellate uthorif ouwer
such  orders, ﬂhii:lz @ﬁﬁ_iﬂ g
assess the niceties of the
administrative needs and
requirements of the situation
concerned. This 1is for the
reason that courts or
tribunals cannot substitute
their own decisions 1in the
matter of transfer for that of _
competent authorities of the g’
State and even allegations of i
mala fides when made must be -
such as to inspire confidence ‘
in the court or are based on |
concrete materials and ought e
not to be entertained on the "o H
mere making of it or on
consideration borne out of

conjectures or surmises and .
except for strong and C
convincing reasons, no

interference could ordinarily ‘8
be made with an order of <4
transfer.

Chief General Manager, (Telecom)
N.E. Telecom Circle v. Iiajend:a en
Bhattacharjee, (1995) 2 scC 532, at

7. It is needless to .
emphasise that a government e
employee or any servant of a u

Public Undertaking has no ¥
legal right to insist for oy
being posted at any part‘:ib}ﬂam ,:_'.! ,
place. It cannot be uted o

that the respondent holds a
transferable post and unless
specifically provided in his
service conditions, mm




Union of India
and ﬂthers vs
Ganesh
Singh
.Ec-c W % 31

mating of Responde |
Agartala from 1—5—-19}3‘1 t& ﬂf
1-1990 a number of complaint
were received from the sf.afﬁ
unions against him. There are
also several cocmplaints of
various irregqularities
committed by Respondent 1

which are being separately

investigated by the Vigilance
Department and a copy of a
complaint signed by 270
employees has been filed as
Annexure ‘B’ along with the
memo of appeal. In these facts

and circumstances the posting

of Respondent 1 at Agartala
would not be justifiable from
the administrative point of
view also. The transfer of a
public servant made on
administrative grounds or in
public interest should not be
1nterfered with unless there
are strong and compelling
grounds rendering the transfer
order improper and
unjustifiable. In the present
case we find no such grounds.
On the contrary, as discussed
above, the respondent remained
at Agartala for most of the
period. In the facts and
circumstances stated above the
claim of Respondent 1 for
choice posting cannot  be
accepted and for that reason
the impugned order of the
Tribunal could not be
sustained.

e




National
Hdroelectric
Power
Corporation
TEd. , Vs
Bhagwan & Shiv
Prakash

2001 (2) SC
Service Law
Judgments 396

Tr E 'I, ™
tﬂua fﬁmxa found by 1

also not wit;hﬁ.n the scc
permissible judicial review '
such matters relating to néie
transfer made by the competent o
authority for administrative ”

reasons.

e "
-
. 3

National qphmnhnmzn:rbnmrcx:pn
ttd. v. Shri Bhagwan, (2001) 8 sccC
574, at page 577 : =

It is by now well settled '
and often reiterated by this

Court that no government -
servant or employee of 2
public undertaking has any :
legal right to Dbe posted "
forever at any one particular
place since transfer of a [
particular employee appointed -
to the class or category of J
transferable posts from one

place to other is not only an
incident, but a condition of
service, necessary too 1in
public interest and efficiency o
in the public administration.

Unless an order of transfer 1s | oAeSl
shown to be an outcome of mala Ie
fide exercise of power OL _
stated to be in violation of "
statutory provisions Al
prohibiting any such transfer, 1k
the courts or the tribunals
cannot interfere with such
orders as a matter of routine,
as though they  are the
appellate authaxities-
substituting their
decision for that
management, as aga%j;

orders passed in the iﬁﬁﬁfaﬁt

of administr

‘1_. )




The Senior Standing Counsel for the reﬁp@ﬁﬁﬁﬂﬁa.
has produced the relevant rules on the subject and
the extract of the same are as under:

(a) Rule 37 and 37-A of Chapter II Transfers and

Postings -

- &l
M g 1,

clearly arbit:
any  professed
principle gove
transfer. (See N P T
Union of Indial). The transfer

of D.N. Mishra in this

background being clearly in

public interest, there was no

permissible ground available

to the Tribunal for gquashing

it. We are constrained to

observe that the Division

Bench of the Tribunal which

made the impugned order dated

26-8-1993 guashing the a

transfer of D.N. Mishra on the ar
ground of malice of the

appellant as the Chairman of

the Tribunal did seo against I
the material on record and the ‘
facts beyond controversy which 3

borders on judicial A
impropriety. It may also Dbe
noted that such comments were
made against the Chairman
without even a notice to him
and as stated in the order
itself after treating the
application for impleading the i_‘
Chairman to be deemed &
rejected.

o




this

i In emergent case or cases of pxmtami;
-f restriction will naturally not operate.”
(b) P.R. 15

“F.R. 15 (a) The President may transfer a
Government servant from one post te another;
provided that except -

(i) on account of inefficiency or
misbehavior, or :

w " " - 11-'.
(ii) on his written request, e

a Government servant shall not be transferred
substantively to, or except in a case covered
by Rule 49 appointed to officiate in a post
carrying less pay than the pay of the
permanent post on which he holds a lien, or
would hold a lien had his 1lien not been |
= suspended under Rule 14.” J:"

® Rule 17 of Postal Manual Veol. III reads as _ o
under:— ...

| “A suspended Government servant continues to be . _
in the grade held by him immediately before gLy
suspension and does not suffer a reduction in R
rank. Suspension may, however, cause a tasting
damage to Government servant’s reputation even
if he is ultimately exonerated or is awarded
1 only a minor penalty. The Competent authority
J'*‘_‘_-- is, therefore, expected to exercise his power
| with proper care and caution. As a.l rnative,
.1.t may ba considamd l'hethar tha 'se canno
: smt el.ﬂavhm or by grantiﬂq leave due amd
2 admissible in case the suspect affa&a&: Meeﬁm

to proceed on leave.” (Emphasis s -
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“22. In the present case, no evidence hulbnm#jﬁﬁ

L N in proof of the statement of facts containe
(g T the newspaper report. The absence of any deni. 1 |

Ch. Bhajan Lal will not absolve the applsz: fm-.
discharging his obligation of |proving the -4 A
statement of facts as appeared in the Press 2
report. In fact, Ch. Bhajan Lal in his counter-
affidavit has taken a stand that the statements
attributed to him based on the newspaper report
are mere hearsay and cannot in law be relied upon
for the purpose of 1initiating such proceedings.
Therefore, in the absence of required legal proof,
the Court will not be justified in issuing a suo 3
motu notice for contempt of court.”

9. As per the Respondents, the applicant, soon
after sniffing that he was likely to be transferred o
chose to apply for leave and without awaiting
sanction of the same remained at home, and in this
regard, the relevant rules relating to availing of
casual leave or sanction of earned and other kinds
of leave have been cited by the senior standing
counsel for the respondents and the same are as

under: -

(a)



—

el St E

ﬂﬂera ieawe is raqulréd fhr:maﬁﬁaaj eas 1
the official is not able to attend to ﬂﬂt -
duties, he should sent the medical Em.ffiiﬂﬁgﬂ‘ ik
in accordance with the procedure laid down in
Rule 229 of the SRs of the P&T campilation of

the FRs and SRs alongwith the first intimation

or later or during the course of that day. The
medical certificate should also definitely
mention that date from which the applicant 1is
unwell and unable to attend to his duties.
Failing the production of such a certificate no

pay can be granted to the applicant and he will

be liable to be granted leave without pay.
Owing to the necessity for carrying on the work

and injustice to the staff of the office on LA
whom the extra work due to unforeseen absences
must fall, it 1s obligatory for every member of
the staff to report his non-attendance at
there. In the case of an official on traffic or
maintenance duties, the report should be made
& atleast prior to the commencement of the term
of duty for which he is due and as much earlier
as possible.”

(b) Right to 1leave 1in Chapter II of General

conditions reads as under:-

“(i) Leave cannot be claimed as of right.

E - (i) When the exigencies of public
= I service so require, leave of any
: ;‘13 kind may be refused or revoked by
e | the authority competent to grant it,
o5 but it shall not be open to that
authority to alter the kind of leave
due and applied for w&aﬁt “at. tﬁa
written request of the ernmer
servant.”




';*:*J%H.ENEF ¥
(ix) 19 UPLBEC (1! 2@3’
(%) 2@91 R!I'J t3) 49,

(xi) 2004 ATJ (1) 328.
(x1i) 1999 ATI (2) 647.
(xiii) 2004 ATJ (3) 116.
(xiv) 2003 ATJ(3) 36.

(RV) 1996 ATC (34) 172.
(xvi) 1993 SLR (4) 349 (SsC).

(xvii) (1984) Suppl. SCC 413 —'

11. We have heard at length the counsel for both
the sides and given our anxious consideration to the

matter.

12. First as to the nature of the impugned order.
* The counsel for the respondents, inviting our
attention to para 9 of the short counter, contended
that the applicant has only been shifted. It is not
exactly known as to what is the exact meaning of the
expression “shift”. Perhaps if the authorities mean
a temporary transfer, then they are certainly at

g L liberty to do so by passing a suitable order of

transfer, which cannot extend at a time

temporary
beyond

180 days and for which the individual

entitled to TA and DA. And for this purpose,

entified post,



“Transfer and Posting”

permanent transfer.

18, Next is as to the scope of judicial review of
such transfer orders:

(a) The settled law is that transfer 1is an

incidence of service and the authority, as long

as it acts keeping in view the public interest

as the paramount consideration, has unfettered i

ﬂ' powers to effect transfer subject, of course,

to certain disciplines. In this regard,

reference to the judgment of the Apex Court in

the case of E.P. Royappa v. State of T.N.

(1974) 4 scC 3 is appropriate at this juncture, y

wherein it has been held as under:-

®It is an acaqptedgprinciPIE'that in
public service transfer 1is aaa 1Hcid'eﬂ’t
of service. It 1s also ar | 1éex
ceﬂditlan af servlce &ﬁd

ol



pnrpose, ; . _ te
person for zmd.wulased maaﬂs It 1is
the basic principle of rule of law and
good administration, that e
administrative actions should be Just

and fair.” i J
(Emphasis supplied) |

(b) (Though in the above judgment the Apex

Court has spelt out that transfer is an implied f

condition of service, it has been clarified in

the case of B. Varadha Rao v. State of “..

Karnataka, (1986) 4 scC 131, that reference
u to “condition of service” is a passing

reference.)

(c) In the case of Union of India v. H.N.
Kirtania, (1989) 3 SCC 445, the Apex Court has
held, Transfer of a public servant made on

administrative grounds or in public interest

should not be interfered with unless

strong and pressing grounds

) transfer order illegal on
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ardErs are made in violation af' &ﬂf
mandatory statutory rule or on the ground
of mala fide. A government servant hﬂlfﬁfﬁ
a transferable post has no vested right to
remain posted at one place or the other,
he 1s liable to be transferred from one
place to the other. Transfer orders issued
by the competent authority do not wviolate

any of his legal rights. Even 1if a |
transfer order is passed in violation of g e
executive instructions or orders, the s

courts ordinarily should not interfere
with the order 1instead affected party
should approach the higher authorities in
the department. If the courts continue to
interfere with day-to-day transfer orders
issued by the government and  1ts
u subordinate authorities, there will be
complete chaos in the administration which
would not be conducive to public interest.
The High Court overlooked these aspects in
interfering with the transfer orders

e. A symphonic sound has been struck in the £
case of Union of India v. S.L. Abbas, (1993) 4 A

Sge 357, Y-

To reiterate, the order of transfer can be
questioned 1in a court or tr -f_"nal only
where it is passed mala fide or where it
1is made in violation of the statutory
provisions.




ﬂﬁ ii: t‘sf&é M{m _ .
Abbas). Who should be transferred and
posted where is a matter for the
administrative autlwr_zty to decide. Unless
the order of transfer is vitiated by mala
fides or 1is made 1in violation a‘f a.fﬁy'
operative guidelines or rules the cou
should not ordinarily interfere with it.

g. Thus, from *“E.P. Royappa’ (1974) to
‘Damodar Prasad Pandey’ (2004), the consistent
dictum of the Apex Court is that judicial | -11';
interference in matters of transfer of a hE - -
government servant is very much limited and

such an interference, of course, is justified

only if the transfer is accentuated by
malafide, or is by an authority not competent
to effect transfer or is against any professed
norms or is punitive in character. Thus, all 3
that we have to see is whether the case of the _ N

applicant falls within any of the aforesaid

exceptions so as to quash the impugned order.

H =



functioning of the organization and

discipline, decency and decorum in public service

which are indisputably essential to maintain guality
of public service and meet untoward administrative
exigencies to ensure smooth functioning of the
administration. If the complaints etc., are taken
into consideration, which the authorities are well
within their rights to consider, even apart from any
other method of dealing with such complaints,
U justification does exist 1in not allowing the
applicant to function as SR D Basti and
transferring the individual. In order to ensure
that the applicant does no longer serve as S.P.O.
they have posted the applicant as “0.S.D.” in the

office of the Regional Post Master General

Gorakhpur, to look after monitoring of BD & SB.

his has been questioned by the applicant contending

hat the PMG has absolutely no power to “create” a

.........



is comparable,

authorities have full powers to effect the transfer.

In this regard, it is relevant to refer to the case

of E.P. Royappa v. State of T.N., (1974) 4 scc 3
wherein it has been held that the positioning of the
Chief Secretary as Deputy Chairman of the Planning e
Commission and officer on special duty cannot be .‘
agitated against since the posts carry the same
scale of pay and the eguivalence has been spelt out
by the government. And it is not the case of the
* applicant that the post of OSD is subordinate or
lower than the post of S.P.0. His contention is that
the Chief PMG is not competent to create the post.
As such, the applicant cannot have a grievance in
this regard. Thus, the exemption available to the
rotational transfer is not available to the

applicant as the transfer effected is for “very

e

special reason.” The applicant cannot therefore

policy whereby exemption is given to
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rest of service. The backgrot

e

course, reflects, as contained in para 9 to 11 of R

that there are certain serious

the short counter,

allegations against the applicant. The applicant is
holding a responsible post and he is expected to
follow full discipline and devotion to duty so as to
stand as a specimen to his celleagues and
subordinates to learn and excel by emulation. Once
the authorities have <come to a prima facie
conclusion that there 1is some substance in the
complaint, the authorities could well transfer the
L applicant and just because the transfer has been so
effected, the same cannot be branded as punitive.
In this regard, it is appropriate to refer to the
case of P.K. Dave v. Peoples' Union of Civil 1‘?}"
Liberties (Delhi), (1996) 4 SCC 262. 1t was a case
where the Director of G.B. Pant Hospital was sought

= to be transferred as there were serious allegations

against him in matters of financial irregularities

either suspension or shifting of the Director.

Governor had




while dealing with the aspect of strictures passed

by the High Court also dealt with the matter of
shifting an officer from the post when certain
allegations were leveled against the officer, and

held as under:-

WY ey the entire grievance was that notwithstanding
gross financial irregularities committed by Dr
Khalilullah no action is being taken and on the other
hand he 1is being shielded and in the process he 1is
obliterating the evidence in the case by destroying
the relevant files. That there has been serious
financial irregularities in the matter of purchase of

a' instruments to the tune of crores of rupees cannot be
disputed in view of the two reports of the two
Committees. The reports, however, did not specify the
actual role and responsibility of Dr Khalilullah who
was the Head of the Hospital and, therefore, it
became imperative to find out the invelvement of the
said Dr Khalilullah and taking suitable action
against him. It is in this context when the Secretary
(Medical), Shri R.S. Sethi submitted the proposal, he
had suggested the course of action to be taken in the
matter for the approval of the Lt. Governor. Clause V
of the said note may be extracted hereinbelow in

extenso:

"I would strongly recommend that Dr Khalilullakh
should be placed under suspension or imeeﬁ.amlrr
shifted from G.B. Pant Hospital as avmlabla eﬁ" enc
shows that he has played a major role in defrauding
'tha Ga-mmqnt. rbis s!:e,p Wﬂld alaa fmum #




.wmw Mﬁmm tﬁ&ﬁ ﬁﬂc&nrs md _
reluctant to speak so long as pr Khalilull
continues in G.B. Pant Hospital. It also z:
from the note that before sending the p:rt‘.parﬂl :ﬁﬂ' fhld
discussed the matter with the Lt. Governor. The Chief
Secretary, Shri Takkar also agreed with the Secretary I
(Medical) that it is necessary to remove Dr
Khalilullah from his present position in the interest .
of holding a fair and proper enguiry into the scandal g
but he did not agree with the suggestion of the _.‘.__E.r
Secretary to suspend him and, on the other hand, he A
suggested transfer of Dr Khalilullah from G.B. Pant
Hospital. But when the file was placed before the
appellant he did not agree with either of the
suggestions and on the other hand passed orders that
until CBI makes a suggestion after enquiring either
for suspending or shifting of Dr Khalilullah he
cannot be shifted. It is on account of the aforesaid
w order of the appellant that Dr Khalilullah was !
permitted to continue as the Director of the G.B. _
Pant Hospital. In the aforesaid premises the role of
the appellant came directly under the scrutiny of the o
court when a complaint was made by the petitioners in s
the writ petition and relief to shift Dr Khalilullah :
from G.B. Pant Hospital was sought for. We are,
therefore, of the view that the role of the appellant
came under direct scrutiny of the court while o
deciding the writ petition in question. '

- 10. At the outset we have no hesitation to come to

the conclusion on going through the notes of the
Secretary Health and modified by the Chief Secretary
as well as the order of the appellant Shri mrm ﬁéﬁt

the said order cannot be said to be reasonably
arrived at .by & man with wvast administrative
&mnrieﬂc&. The operative part of ti f J
| nt indicates that he was m; .@1
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initiated in pursuance of certain

nbp mﬁm as ::ha Director n:l." ﬂw m Th
Chief Secretary having considered the notes t#‘ ﬁ?"
Secretary  had, therefore, suggested  that Dr

Khalilullah should be transferred from his position

in the interest of holding a fair and proper enquiry

into the scandal. We are afraid, that if a nationally

recognised specialist having been honoured with Padma

Shree and Padma Bhushan gets involved in financial

irregularities and an enqguiry becomes imperative then

administrative exigencies did reguire for | his

shifting from the place.

The above dictum holds good in the case before us
as well. The Superintendent of Post Office is
heading a particular Division of the Postal
Department and when certain serious allegations are

leveled against him, in order to ensure proper . asid

dispassionate inquiry shifting of the superintendefit

out of the post of S.P.0. cannot be held to be

:punitive: rather, it would instill confidence in
the minds of the general public that fair play
dominates in matters of disciplinary proceedings

complaints

the general public. Again,

be held to be punitive for, the same is not in 1lie
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 16. Now a look at the decisions relied upon by the

applicant:

(a) The case of S.A. Khan Vs. Bhajan Lal & Ors

(1993) 3 ScCc 151, relates to evidentiary
value of news paper report which has
already been adverted to.

(b) In the case. of Dr. Pushpa Mehta Vs
Rajasthan Civil Services Appellate
Tribunal, the Hon’ble High Court of

Rajasthan has held that an employee should

be given sufficient time, which may be of
two years or so to plan peacefully his
post retirement life. Any transfer ::E.
contrary to above principal will lead to
inference that order is malafide.  The

decision in that case was on the clear

finding of the Tribunal that the transfer

was malafide for the reason that it has ~




the manual cannot be said to m

guidance, in the instant

authorities have invoked the provisions of

“special reasons” occurring in the - PR

guidelines. The applicant had relied upon ;::
the following observations of the Tribunal =
and there is no dispute about the same.

If the guidelines are statutory in -
character all the more it goes 1n favour 4::_

of the respondents as they have, as stated

w above, invoke the provisions thereof (for

special reasons). .

The Rule 373 of the manual
cannot be said just a guldellﬂe‘ EE
the other provisions of the manual
have to forced of the statutory rules iy
and executive instruction. 4

“"This Manual is an attempt to provide
information on the a:gan;z&tzea of
the Defence Accounts Officer.” Rﬂie
373 clearly states “Persons above 5
years of age will not generally
subjected to transfer. Such perso
5 if not serving at their home s

e or stations of choice,
repatriated to those i
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administrative instructions

force. Here again as clear

exists to transfer a person even during

the last year of the career for very
special reasons the character of the
notification in no way disables the Mg

respondents in invoking the same.

d. The next case is one reported in 2003 (1) _
ATJ 151, Laxman Ram Vs. Union of India & w::'
- Others: The applicant relies wupon the

following portion: -

“The order of attachment does not
disclose any reason for the transfer
but in their pleadings, the
respondents describe it as a transfer
issued on administrative grounds and
in public interest. One wonders what
could be the public interest in
transfermng a low pa.td emplayee who
is nearing retirement from Delhi to
Jaipur Respondents have sought to
explain that the individual h&&l@
from Alwar to hence the transfer to
Jaipur.

Nﬁthmg 15 31&9 h—rﬂ'ﬂ@t m F'ﬁ-'—,gl-:'-:b'i'_.'-.‘-':'.{'v‘
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applicant is a gazetted officer.

in the above case the pleadings did not
reflect the reasons for transfer whereas in
the instant case para 9 to 11 of the counter
elaborately deals with eject reason for

transfer.

The next case relied upon is that reported
in 1999 (3) ATJ 55, Rajesh Talwar Vs. State
Frading Corporation of India Ltd. wherein it
was held that the basis of anonymous letter
that the petitioner had improperly availed
of the LTC/medical facilities and therefore
it was held that transfer order issued on
extraneous consideration This decision also
is of least assistance to the applicant as
in the instant case, there has been a full-
fledged complaint and not anonymous and as
such the authorities are not ineprrect inm
effecting the transfer.

The case of 1984 (Suppl) SCC 413, State of
heavily relied upon by the ‘

1—".
1| ' g
"




itha a@@lieant hm@ain falls witﬁ ﬁﬁa~gﬁ§ gory
of a transfer simpliciter on administrative

exigencies. (Emphasis supplied)

g. The next case referred to by the applicant
is that reported in 2003 {2) RTJ 658, T.L.

Gupta Vs. Union of India & others wherein

the head notes reads as under:-

“EIransfer- Misconduct -Disciplinary e
Proceedings- For any misconduct |
disciplinary proceedings are to be taken ¥ E.L
and transfer is not the remedy - Transfer '
order quashed.”

In view of the fact that the Apex Court has
in the case of A.K. Dave (supra) had held
diagonally opposite, we are bound to follow

the judgment of the Apex Court.

B The next case referred to by the applicant
is [(1992) 1 UPLBEC 223] Pradeep Goyal Vs.
Regional Manager, Region II, State Bank of

India, Zonal Office, Meerut and others the

head notes of the same readlng as under:-

M$ervice-Transfer-Order for-Not to be
passed as a measure of punishment- Iﬂ the
13 instant case, petitioner, a bank employee
- was transferred on ground of his sus
mmmlm&nt J_.ﬂ fr;mﬂmllem:




‘wherein it has been held that

punitive and stigmatic are gquashed is also

egually not helpful to support the case of the

applicant.

) I The next case refer to by the applicant is 2001
(3) ATJ 49 D.K. Gupta Vs. Union of India &

Others, the head notes carrying as under:.

"No enguiry made-Transfer order held
punitive in nature and vitiated by
malafide and illegalities— Order quashed.”
ko No where the respondents in the case of &
the applicant stated that no enquiry would be
held on the basis of the complaints. All that N
: J i
the respondents have done was to immediately e LIRS
]

) shift the applicant from the scene in the

interest of administration. Hence, the fact in
this order also is distinguishable from the

instant case.

The applicant relies upon the decision reported

in 2004 (1) ATJ 328, Shri Sanajy

Dhakre Vs. Sr. Divisional Manager

Rly., Bhusawal & Ors. Wherein

-
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supports of the case of the respondents.

(k) Next is a case wherein it was held that

Violation of principles of natural Jjustice _.

entails order of transfer to be quashed.
Transfer being only incidence of service and
there being no civil consequences by way of
depletion or truncation 1in the pay and
allowance etc., there 1is no wviolation of

f principles of natural justice.

X Equally misplaced by the applicant in this case
is the decision reported in 2003 (3) ATJ 36,
B.B. Biswas Vs. Union Of India & Ors: wherein

the court had held, “the applicant was never

charge-sheeted for any irregularities earlier

but Transferred to a post which is lower

status than the post presently held by him and

thus, Transfer order is held not

........



Case of E.P. Royappa decided by the Apex Court,

which has

referred to above,

already been
fully applies in the case in hand and the same

goes in support of the respondents.

A

1% In the end, there is absolutely no illegality .
. iP -L‘

in the order of transfer effected by the i

respondents. The O0O.A. 1is therefore, devoid of 3 fw
i
merits and is dismissed. AN
18. However, one aspect at this stage. In the case :
h of Laxmi Narain Mehar v. Union of India, (1997) 3 L
L 8"
Scc 87, at page 88 3
"It is further contended that the :P_J
petitioner had made allegations against 'Jiﬁi'
the officers and the transfer is a % .
vindictive measure of punishment. It is e 7
seen that he was transferred on account of | :‘FIJ
administrative exigencies. Nk

3. Under these cxrcumstances,.we do not
think that there is any justification to
interfere with the impugned order. The
: petitioner, if so advised and is desirous,
s may make a representation bEfﬁm& tha

' apprﬂprlate authﬂrlty and the :f' -

The applicant has to superannuate by 31°° May,

2006.  He may be given an opportunity te

~ representation before the apps:

——
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