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CENTRAL ADMINISTRATIVE TRIBUNAL ALLLAHABAD
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(THIS THE 7 5 DAY OF Qcd g e~ , 2010)

Hon’ble Dr.K.B.S. Rajan, Member (J)
Hon’ble Mrs. Manjulika Gautam Member (A)

Original Application No.1017 of 2005
(U/S 19, Administrative Tribunal Act, 1985)

Pooran, aged about 62 years,S/o Late Shri Bhupat, R/o Village & Post-
Sonart, District-Agra. :

S e T RE Applicant
Present for Applicant : Shri Rakesh Verma, Advocate

Versus

I Union of India, through the General Manager, Western Railway,
Church Gate, Mumbai. '

2. The Principal Chief Engineer, Western Railway, Office of the General
Manager, Church Gate, Mumbai. ; '

3 The Senior Divisional Engineer (HQ), Western Railway, Kota.
4. The Divisional Engineer (C), Western Railway, Kota
............... Respondents

Present for Respondents : - Shri Anil Kumar, Advocate

ORDER
(Delivered by Hon. Dr. K.B.S. Rajan, Member-J)

The following orders are under challenge in this O.A.

A. Order dated 03*d June 2002 of the Disciplinary
authority whereby the applicant had been awarded

the penalty of compulsory retirement;

B. Order dated 14t February, 2003 of the Appellate
Authority; and




C. Order dated 24 January 2005 of the Revisionary
Authority.,

- Brief Facts of the Case:-

L The initial appointment of the applicant was In
February, 1979 as a substitute Gangman
whereafter, he was to be considered for promotion to
the post of Permanent Way Mistry in the Iaay scale

of Rs 380 — 560.

II. According to the applicant, he qualified in the VIII '
standard in 1970-71 from Junior Samudaik School,
Sonari and it was on the basis of the above
qualification that his promotion as stated above was

to be considered.

II1. While he was expecting the promotion, he was
served with a charge sheet under Rule 9 of fhe
Railway Servants (discipline and Appeal) Rules,
1968 and the charge inter alia was that the
applicant had submitted a false education

~ certificate. Aﬁnexure A-TIV refers.

1V, Affef inquiry was conducted, the applicant was
removed from service by the diséiplinary Authority.
Appeal against the above order not being _successfgl,
the applicant preferred a revision and the revisional

authority by annexure A-V order dated 28%




VI.

VII.

11.
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Sebtember, 1994 remitted the matter back to the
disciplinary authority to hold a de novo inquiry.' By
this order, the applicant was to be supplied with the
copy of the finding of the inquiry officer so as to

enable him to make suitable representation and

that the case has not been properly inquired into

inasmuch as —

the existence of school at the relevant time

either not been established.

The applicant being a railway employee since
1969, how come he could have appeared and
passed 8 Standard in 1971 for which he was
to attend the classes regularly.
The inquiry officer thus, conducted further inquiry
and rendered his report and the applicant furnished

his Annexure A VI representation dated 24th

November, 2001.

The Disciplinary authority, thereafter passed the
order of compulsory retirement, vide Annexure A-1

order dated 3rd June 2002.

~ Appeal against the same vide Annexure A-VII dated

18th July 2002 was rejected by the Appellate
authority vide Annexure A-II order dated 14th

February 2003.




VIII. . The applicant filed a revision petition, vide

Annexure A-VIII dated 25t March; 2003,

IX. In view of non disposal of the above mentioned
revision petition, even after six months the
applicant preferred an Original Application which
was disposed of at the admission stége itself with a
direction to the revisional authority to decide the
revision petition by a reasoned and speaking 6rder.
It was thereafter, that the revisional authority
deéided the revision petition vide Annexure A-III
order dated 24th January 2005 whereby he had
confirmed the penalty, with the observation that the
misconduct was indeed more severe for award of a
graver penalty, but lenient view has been taken due

to the normal superannuation of the applicant.

3. It was against the above mentioned orders (penalty order,
appellate order and revision order) that the applicant has filed this
O.A. The main thrust in the challenge of the impugned orders is that
the finding of the inquiry officer nowhere reflects that the applicant
has furnished a false education certificafe. The School where the
applicant studied was very much in existence which disproves the
statement of imputation that there was no school of that name called

Junjor Samudayik School, sonari and the decision to penalize the

applicant was on the ground that the school was not recognized, an
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aspect which has not been pukt forth to the applicant at all to meet
with. Further, the order of penalty included that no permission has
been sought from the respondents for prosecuting the education and
thus, the misconduct is proved. Appellate order has.been challenged
on the ground that none of the grounds takén in the appeal has been
considered (for e.g. that the school has been a recognized one had been
fﬁrnished by the Inspector of School, Agra which had been ann‘exed to
the appeal, but the same has not been considered) and thus, the
appellaté order is a reflection of non application of mind.‘ReVisional
authority’s order too suffers from grave illega.lity inasmuch as when
no hearing took place, the order reflects as if hearing was given to.the
applicant. That the applicant’sv qualifying in the VIII standard had
been duly endorsed in the service book as early as in 1974 duly
authenticated by a Gazetted Officer (copy at Annexure A;IX) but the
same had not been considered. The reasons contained in the
Revisional Authority’s order are not relating to the charges made
against the applicant. Extraneous reasons have been taken into
account. Thus, there is a clear violation of the principles of natural

justice, which vitiated the entire proceedings.

4. Respondents have contested the O.A. -They have stated
that the applicant failed to produce the original certificate of his VIII
qualification nor could he prove that the school where he claimed to
have studied was in existence. Thus, the inquiry officer has conducted
nquiry and gave his findings in detail with reasons. The

the

disciplinary authority has imposed the penalty after examination of :



the record and after granting personal heafing to the applicant. The
finding 'of the inquiry officer was that in 1970-71 there was no such
approved or government recognized school. Annexure CA I is the
letter of District Basic Education Officer Agra, dated 28 July 1993
The applicant who had bee':n-infhe employ of the Railways since 1969
did not obtain any permission from the Railways for -attending regular
classes and also for appearing in examinatioh for 8t Standard. The
applicant was asked to have a personal hearing but the said

communication was returned undelivered vide Annexure CA III.

5. The applicant filed his rejoinder, in which he had
reiterated his earlier stand. Further supplementary counter and
rejoinder have been exchanged hammering home the respective stand

taken in the OA and counter.

6. Counsel for the applicant took us through the charge vide
annexure A IV. The charges are as under:-

‘(i)  that he submitted his false education -certificate
regarding passing Class VIII to the Railway
Administration.

(it) that he on the strength of such false certificate
applied for the post of Permanent way Mistry, Scale
Rs.380-560(R) showing falsely his qualification as
Class VIII pass in October, 1984.

(iit)  that he on the strength of such false educational

certificate appeared in the selection of P.Way Mistry
on 7.3.1986.

(iv) that he by doing above acts attempted to dupe the
Rallway Administration with mala fide intention
" and his ulterior motive of getting promotion.”



7 The counsel then referred to the disciplinary authority’s order
vide annexure A-1, especially the conclusion portion which reads as

under:-

“FFT FIFTTT GATE 7 g BN T & T [y ) gf
Rarrd & w@rer o= Wt Rwdft @er e 95 W 5 d e
FHATY GV T T JTRIT HeEfl ForT 5 T @vdrdor g e &
T 1&F T g B fAdEeT B & gEErg H 9 Tl oY

g5l &/

7. WIgeTId F.9F. Rl eyl fored STeifod dEard T
9SS B T TUT T 89 P G¥eT & T FNIGT HHAN B
SET ® TINTT A o GV IE ¥l HINTIT HI<T 78] o/ foret
e B 7 4 $97 ey d gy & 5 I8 vger e @
FIT FIKT T8l o T 9 W F forem I wwaN @ forerm
g R SR I T foree i 15 ST GERe & T
&7 7 T gHT &7 § T vwgenl @ Ge § & ol & wverw @
I FI5T & F - 39 Vo7 &7 Soord T8l 8/ 9 fove H @
1935 | TPV 2000 TF P T vgerl BT 1999 8/

2 SIVTIAT FHATE EIVT X7 WaT SR 997 & 3N 9
PRIBIT & TIRTT FI59E IT FVHIS gl 3 g Bv & qd verd
T W W SEEN B qaigaly avads 8 Gl Feifda
BHEAN T & o T T G H AT HHN BT I8 ST
[ GWe T g2t & 7daT § GaT BT Fooidd o7 AT TE 1597
W HeHdl| FNG T8 VT TR WAl & GEN T8 4T/ FHD [
STRIAT BHEAT &I G & avarde & G § i H) ey gegea
T8I BT TIT & IS G H I HHAr W 7 I8 G 8 [
O EIV $V W H G 98 81 @ B gaigaly 78 o 8
/P F B F 77 7 V0T HHArS B VT Har @ [Esa far
W gBl &/ o7 STfier SRS F ) Ferrae veEr o) vy gaRerT
DI 7 T [IveT BYd g7 g O Bg R0 1AT T oOr
TSGR i @] T SV SR HHArS GV e T R e
81T GIIT T | GRETTT STRIETS 129 T feger @) o o @ eh
foreTaT 13avor S Seaflad 1597 9T 8/ :

8. The counsel vehemently argued that the above conclusion
1s not even distantly related to the charge. The charges relate to
furnishing of false education certificate, and applying for and

participating in the selection for the post of Permanent Way Mistry by

' roducing such false certificate. However, the conclusion of the
Disciplinary authority is that the school was no doubt existing but




the same was not a recognized school; and that the applicant has not
obtained any prior permission to undergo the course in the school. The
counsel argued that the charge is not that the applicant claimed the
institﬁtion as recognized one nor does it relate to failure to obtain
prior permission for undergoing the VIII Class Education. Thus, when
the conclusion arrived at by the Disciplinary authority was on a
particular aspect, about which there Was no charge, the decision of the
Disciplinary authority is perverse and the principles of natural justice
‘gets thoroughly frustrated without being complied with. Again, vide
his appeal at Annexure A-VII, that the diséiplinary authority’s order
was perverse, manifestly wrong and against the weight of evidence
had been specifically contended. In addition', it has been specifically
stated that thé conclusion that the séhool though in existence had not
been recognized and thus the charge stands proved is totally out of
.scope of the point under investigation. Again, it is wrong to hold that
the said school was not recognized for, recognition was granted by the
UP government on 08t January 19;70 vide No. 4360/1 29035. Again,
the disciplinary authority. had held —that the applicant had not
obtained the prior permission which is a’pre-requisite for prosecuting
studies. This again is not the ‘charge. Thus, the entire proceedings

have been vitiated.

9. Counsel for the respondent argued that the question was
whether the-certificate was false or not. When there was no school in
existence, the very same proves that the certificate was false. The

aspect of recognition as well as permission not having been obtained
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are all factors which had come into existence after the. revisional
authority has remitted the matter back for de novo inquiry. There is
absolutely no flaw in the conduct of the inquiry and thus, the OA is

liable to be dismissed.

10. Arguments were heard and documents perused. For the
applicant to prove his innocence he has to disprove the allegations
levelled against him. The charge was that he has given a false
education certificate. How the certificate was false is given in the
statement of charge that it was found that there is no school with
the name as 'Samudayak J.H. Scho;)l at Sunari”. In the penalty
order, however, the disciplinary authority holds that though the
school did exist, it was not a recognized institution and hence, the
charge is proved. Again, to prove that the certificate is false, the
authority has held that since prior permission to prosecute the
education during the time the applicant was serving in the
department is a pre-requisite which the applicant did not obtain, the
charge is proved. Now, it is fo be analysed as to whether the above
two reasons given i.e. school is not recognized one and the applicant
did not obtain prior permission to undergo studies could be the
rational reasons to arrive at the conclusion that the charge (that the

applicant had furnished false certificate ) stands proved.

11. The charges are only production of false certificate and
attempt to obtain unintended benefit out of the same. If the first

charge is not proved, other charges automatically sink into oblivion.
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12. A certificate would be held to be false if the school
authority denies issue of such certificate. Similarly a certificate couid
be false if there is no such school. In fact, as per the statement of
imputation, the very school named Junior Samudaik School,
Sonari was nof in existence at all. Later on in the second
round, the disciplinary authority has stated that true, the
school was in existence, but the same was not recognized.
Hence, the certificate is false! When the above is the conclusion
then the charge should have been to the effect that the applicant
furnished a certificate of education from a school which was not
recognized. Here again, production of certificate from an unrecognized
school by itself would not amount to a misconduct. If the applicant
had stated that the school is recognized, whereas, it is‘ not so, then
only it would amount to a misconduct. .In that event also, he should be
given an opportunity to prove his case. In the inquiry proceedings, the
applicant was charged only with furnishing of false certificate on the
‘ ground that the school was not in existence. But as per the authority
itself, the school was in existence. Thus, it cannot under any yardstick

be held that the charge of furnishing of false certificate stands proved.

13. Second reason for the conclusion that the certificate is
false is that the applicant could not have attended the school as he
Ihad not obtained permission from the respondents to prosecute his
educat@gn. Here again the finding is perverse as non — obtaining of

rmission from the respondents to prosecute the studies was not the
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charge. The submission of the applicant that he had attended the
school by applying for leave has been simply disbelieved stating that

the applicant had not produced any documentary evidence,

14. Thus in the totality of circumstances, it cannot be held
that the applicant had ever been given an opportunity to meet the
charges for the charge was something and the ultimate finding was
some other thing. Hence, it has to be held that the inquiry conducted
by the respondents does not meet even the minimum requirement' of

the principles of natural justice. This is a case of no evidence,

15. In the case of State Bank of Patiala v. S.K. Sharma,

(1996) 3 SCC 364, the Apex Court has held as under:-

«©

..... Justice means justice between both the parties. The interests of
Justice equally demand that the guilty should be punished and that
technicalities and irregularities which do not occasion failure of
Justice are not allowed to defeat the ends of justice. Principles of
natural justice are but the means to achieve the ends of justice. They
cannot be perverted to achieve the very opposite end. That would be
a counter-productive exercise.

33. We may summarise the principles emerging from the above
discussion. (These are by no means intended to be exhaustive and
are evolved keeping in view the context of disciplinary enquiries and
orders of punishment tmposed by an employer upon the employee):

(1) An order passed imposing a.punishment on an employee
consequent upon a disciplinary/ departmental enquiry in
violation of the rules/regulations/statutory provisions
governing such enquiries should not be set aside
automatically. The Court or the Tribunal should enquire
whether (a) the provision violated is of a substantive nature or
(b) whether it is procedural in character.

(4)(a) In the case of a procedural provision which is not of a
mandatory character, the complaint of violation has to be
examined from the standpoint of substantial compliance. Be
- that as it may, the order passed in violation of such a
provision can be set aside only where such violation
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has occasioned prejudice to the delinquent
employee.(emphasis supplied)

(5) Where the enquiry 1is not governed by any
rules/regulations/ statutory provisions and the only
obligation is to observe the principles of natural justice —
or, for that matter, wherever such principles are held to
be implied by the very nature and impact of the
order/action — the Court or the Tribunal should
make a distinction between a total violation of
natural justice (rule of audi alteram partem) and
violation of a facet of the said rule, as explained in
the body of the judgment. In other words, a distinction
must be made between “no opportunity” and no
adequate opportunity, i.e., between ‘“no notice”/ “no
hearing” and “no fair hearing”. (a) In the case of former,
the order passed would undoubtedly be invalid (one may
call it void’ or a nullity if one chooses to). In such cases,
normally, liberty will be reserved for the Authority to take
proceedings afresh according to law, i.e., in accordance
with the said rule (audi alteram partem). (b) But in the
latter case, the effect of violation (of a facet of the rule of
audr alteram partem) has to be examined from the
standpoint of prejudice; in other words, what the Court or
Tribunal has to see is whether in the totality of the
circumstances, the delinquent officer/employee did
or did not have a fair hearing and the orders to be
made shall depend upon the answer to the said
query. [It is made clear that this principle (No. 5) does not
apply in the case of rule against bias, the test in which
behalf are laid down elsewhere.] (emphasis supplied)

Again, in Union of India v. Gyan Chand Chattar,(2009) 12
SCC 78 the Apex Court has held as under:-

32. In Surath Chandra Chakrabarty v. State of W.B. this Court held
that it 1s not permissible to hold an enquiry on a vague charge as the
same does not give a clear picture to the delinquent to make an
effective defence because he may not be aware as what is the
allegation against him and what kind of defence he can put in
rebuttal thereof. This Court observed as under:

“5. ... The grounds on which it is proposed to take action have to
be reduced to the form of a definite charge or charges which
have to be communicated to the person charged together with a
statement of the allegations on which each charge is based and
any other circumstance which it is proposed to be taken into
constideration in passing orders has also to be stated. This rule
embodies a principle which 1s one of the basic contents of a
reasonable or adequate opportunity for defending oneself. If a
person is not told clearly and definitely what the allegations are

n which the charges preferred against him are founded he
cannot possibly, by projecting his own imagination, discover all
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the facts and circumstances that may be in the contemplation of
-he authorities to be established against him.” (emphasis added)

34. In Sawai Singh v. State of Rajasthan this Court held that
even in a domestic enquiry, the charge must be clear, definite and
specific as it would be difficult for any delinquent to meet the vague
charges. Evidence adduced should not be perfunctory even if the
delinquent does not take the defence or make a protest against that
the charges are vague, that does not save the enquiry from being
vitiated for the reason that there must be fair play in action,
particularly, in respect of an order involving adverse or penal
consequences.
35. In view of the above, law can be summarised that an enquiry is
to be conducted against any person giving strict adherence to the
statutory prouvisions and principles of natural justice. The charges
should be specific, definite and giving details of the incident which
formed the basis of charges. No enquiry can be sustained on vague
charges. Enquiry has to be conducted fairly, objectively and not
subjectively. Finding should not be perverse or unreasonable, nor
the same should be based on conjectures and surmises. There is a
~ distinction in proof and suspicion. Every act or omission on the
part of the delinquent cannot be a misconduct. The authority must

record reasons for arriving at the finding of fact in the context of
the statute defining the misconduct,

16. In the case of the applicant, the findings are perverse,
without giving due opportunity to the applicant to disprove the charge
in that the reasons cultiminating into the .ultimate conclusions
arrived at by the Disciplinary authority are entirely away from the

statement of imputations in support of the charge.

17.In view of the above the entire proceedings have been vitiated,
resulting in the quashing of the Annexure A-1 (disciplinary
authority's order of penalty), Annexure A-2 (order of the Appellate
authority) and Annexure A-3 (order of the Revisionary authority). The

applicant is entitled to the consequential benefits as hereunder:-




@

(b)

0)
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He is entitled to be treated as continued in service in the
grade in which he was serving prior to his compulsory

retirement.

The applicant's case should be considered for selection as
Permanent Way Mistry in the erstwhile grade of Rs 380 —
560, and if his promotion was not granted only due to the
alleged false certificate, his promotion should be effected
but as at this distance of time it may not be possible for
the respondents to set the clock back to 1987 and afford
the applicant the seniority and the cons.equential benefits,
the benefits could be restricted to grant the applicant the
scale of pay in the post ie. 380-560 with annual
increments as per rules (including incremenf on crossing
the Efficiency Bar if applicable) till the date of his
superannuation as well as the revision of pay scale as per
the Pay Commission Recommendations. Such a pay
fixation shallﬂ be only notional. To make it clear the
applicant cannot claim any amount as arrears of pay and
allowances but is entitled to difference in the pension and

other terminal benefits as contained hereunder.

The applicant is entitled to have his pension fixed on the
basis of the notional pay so arrived at as on the last date
of his service prior to his normal superannuation and the

terminal benefits should also be correspondingly worked

- out and paid to him.
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(d) Suitable orders relating to fixation of pay, revision of
PPO, orders for payment of the difference in the terminal
benefits such as DCR Gratuity, Leave Encashment etc.,
shall be passed by the respondents within a period of four
months from the date of commﬁnication of this order.
Payment of the arrears arising out of the same shall be

made within a period of two months thereafter.

18. Though due to the vexation caused to the applicant by
having the proceedings lingering on since 1987, the applicant could be
held to be entitled to heavy cost, the sober way of presentation of the
case by the counsel for the respondents has dissuaded u.s from

saddling the respondents with cost.

v
Member-A ’/)Member-J

Sushil




