1. Union of India, through
Under Secretary to Ministry of Finance,
Department of Revenue,
Government of India,
New Delhu.

2. Commissioner,
Central Fxcise and Customs Comm issionerate,
Allahabad.

3. Commissioner,
Central Excise Commissionerate,
Kanpur.

4. Commissioner,
Central Excise Commissionerate,
Lucknow.
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version was called for in relation thereto which he Mﬁd on lﬁ i

tried to say that the findings of the Inquiry Officer

It appears that the Government sought the advice of the Union Public Se 4
Commission (Commission for short) and the Commission gave its advice &aﬂ o
02.03.2005 {copy of which was annexed to the impugned order) and after
considering all the materiale including the advice of the Commission, the
Government agreed with the Inquiry Officer and thereafter passed the impugned

order reducing the Pension of the applicant by 25% on permanent basis.

3. The applicant is challenging this order dated 03.05.2005, of the

Government on the grounds, inter-alia, that the same has been passed

mechanically and without application of mind, that the advice of the Commission,
which was taken into consideration by the Government for passing the impugned '
ﬁrdér, was not supplied to him prior to passing of the penalty order and he was not
given opportunity to meet the same and that the complainant Shri Jalaluddmn, on
whose complaint, the proceedings were initisted did not appear to suppart the |
charges and that the applicant or his defence assistant was not afforded reasonable

opportunity to cross-examine Ram Khelawan.

4, The respondents have filed reply contesting the claim. .'Ihﬁgl w M m

view of Rule 32 of C.C.8. (CCA) Rule, 1965 gmmau- mfm am&»' '
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s The applicant has stated in para 13 of his oin

L L

received the lefter on 27.03.2000, asking him to emaﬂm e

30.03.2000, but, owing to time being short he or his defence mﬂmmmm _'
a position to do so. He says, when the Presenting Officer had closed the m@m’y
on 27.01.2000, it was not open to him to record the statement of Shn Rm
Khelawan, that too, in the absence of Presenting Officer, charged officer or his o

defence assistant. He has said that he objected to the same by making a

- representation dated 29.03.2000. ey
6. We have heard Shri M.A. Siddiqui, the leamed counsel for the applicant

and Shri Saumitra Singh, the learned Senior Standing Counsel for the

Government of India, and have perused the entire material on record  Shri

Siddiqui has also placed on record his written arguments.

7. The first submission of Shri Siddiqui is that since the copy of the advice of
l;'ha Commission, relied on in the mlpugnw__ Sidec. kil m | adind tﬂ
mpliﬂm and his version in the context thereol m ot gt ]

Mﬁm mlpu@ﬁd m‘dar mmgm S

©in view of the law laid down by Bombay Bench



given a copy of the said advice nor was given oppmmﬁ? mmﬂt it, if he so
liked. In Amarnath Batabyal’s case (supra), the Division Bench, considered the I
question as to whether a delinquent official was entitled to the copy of the advice
of the Union Public Service Commission or Central Vigilance Commission,
before any decision was taken by the authority concerned.  After refemring to =
Union of India Vs. Ramzan Khan [(1991) 1 SCC 588] and to the Constitution .
Bench decision of the Apex Court in Managing Director, E.C.1.C., Hyderabad,

Vs. B. Karunakar [(1994) 4 SCC 727], the Bench concluded in para 29 that any
material which was being considered by the Disciplinary Authority should be in

the knowledge of the delinquent employee and he should have been given a

. chance to rebut the same. In para 34, the learned members observed M
L supplying the copy of the report of the Camnusmm along Wrﬁh the pﬂn |

order served no purpose and in saying so, the leamed members relied on



mmﬁm mmmu
m take the ﬂm&ﬁmmhta""" eive a copy |
Commission is an essential part d‘thnm Opp:
stage, as envisaged in Article 311(2) of the Constit
requirement of the prhﬂphu of natural justice. m-ﬁ
the Hon’ble Supreme Court in Managing Director, ECIL, K
legal position was fluid and the mist has been Mm dule .
the rules, by necessary implication denied to a delinquent employee t
right to receive a copy of the advice of the Commission before |
disciplinary authority took its decision on the qaem whether the ¢

against such an employee stood established.” |

The Ahmedsbad Bench of fhis Tribunal has aleo fakis the emmp view i =

Mahendra doghi’s case referred to above.

10,  The learned counsel for the respondents has not been able to produce
before us any authontative judicial pronouncement, 'taking the view contrary to
one taken in the above mentioned cases. He has tried to have benefit from Rule

32 of the Rules of 1965. In view of binding precedents as referred to above, we

have no option but to hold that the applicant was denied reasonable oppartunity of

| £
b a2t hearing, lﬂ&not supplying to him copy of the advice of Commission, and by not

giving him an opportunity to meet the same, before passing the orders dated

03.05.2005. The quest.iun‘:as to whether non supply of the copy of the advice of

the Commission vifiates the punishment order and can it be quashed on this

ground alone.

11.  Shri Siddiqui has argued that a close perusal of para 6 of the punishment
order would reveal that the conclusion of the Government as regards the guilt of
the applicant is mainly based on the advice of the Commission. Shri thmi |
says that since the Government was greatly influenced by the assessment made by
the Commission and since the applicant had no |
assessment of the Commission, the |

_ -mm Ihmtht it is not that the G’mﬁmmnﬂ it the el
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copy of the advice dated 02.03.2005 of the Commission, we M t difficult t

reject the submission of Shn mqum 1,, allier kil tham -

03.05.2005, is bad in law for the reasons sated above and cannot h > \

We think Rule 32 of the Rules of l965 will not come to the rescue ﬁ =
respondents as the judnmal prnnmmmmt as stated above are to the ﬁe& M 'I
supply of the opinion or advice of the Commission to the delinquent aﬁ'mﬂf i
before the punishment order is part and parcel of the principles of natural justice.
Moreover, Rule 32, does not prohibit the authorities from supplying copy af such
advice before the final orders. It sumply says that copy of the advice shall be

supplied along with the punishment order. By that, it cannot necessarily be

inferred that the rule prohibits supply of such advice before final order.

13.  The second contention of Shri Siddiqui is that non examination of Shri
Jalaluddin, the complainant of the case is fatal one and so finding of guilt as
recorded by the Inquiry Officer and as upheld in the impugned order is not
sustainable in fact. It is true that Shri Jalaluddin had made a complaint against the
applicant and others that they unnecessarily harassed and wrongfully confined
him on 04.08.1984 and had coerced him to sign one paper or the other and to
extract illegal gratification from him. Even if it is assumed for the sake of

argument, it is difficult to say that his non examination during the course of

inquiry, is fatal to the finding of guilt. There were other witnesses also who were
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be not justified in entering into the adequacy or inadequacy of m rial

which the finding of guilt is based. Tt is never the contention of Shri Siddiqui

finding of guilt is not based on any evidence. So, we dﬂ not agree wﬂ i
Siddiqui that non examination of Shri Jalaluddin affects the finding of mnk ﬁ i

apheld by the final authority.

#

14.  The next submission of Shri Siddiqui is that since the evidence of Shri

Ram Khelawan, Assistant Collector, was recorded in the absence of the applicant
s examine him, the

or his defence assistant and since he had no oppertunity fo cros

order deserves to be quashed on this ground alone. It is evident that the evidence F

- of Shri Ram Khelawan was recorded in absence of the applicant or his defence

t. it is also a fact that the applicant was given an nppnnuﬂny to cross
G T

axamine him. But he could net or did not avail of the same. All ihe applicant

assistant. Bu

states is that, he was not given reasonable opportunity to cross examine Shn Ram

Khelawan. We think that the statement of Shri Ram Khelawan ought to have

been recorded after giving information to the applicant about the dafe and time,

etc.. but, since the applicant was given opportunity to come and cross examine

him on the date so fixed for the purpose, so it is not a case, that the applicant was | |

ot given opportuniy of cross-cxamining Shri Ram Khelawan. Eech and every

infraction of the principles of natural justice umll mg m tka
unless, in the circumstances of the case it is bl ﬂiith



that it will not be proper to leave the matter to the Dis
fresh inquiry, ignoring the bar of limitation under Article 351 A of

Regulation (CSR). It appears that the facts of that case were quite different.

There, the charges were of mere negligence and mgnlmty of years 1986-87 and
had no direct allegations of embezzlement, ete. There the petitioner had gone fo
the Hon’ble High Court, against reversion order dated 22.08.1990, operation of
which had been stayed vide order dated 07.09.1990. So, what we want to say 18
that Prem Chand Mishra’s case does not help Shri Siddiqui in saying that the

chapter should be closed.

16.  No other point was argued.

dated 03.05.2005, is not sustainable in law;

applicant was not given an opportunity to meet the







