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Hon’ble Dr.K.B.S. Rajan, Member (J)
Hon’ble Mr. S. N. Shukla, Member (A

Original Application No.864 of 2005
(U/S 19, Administrative Tribunal Act, 1985)

R. P. Verma, S/o Late Sri Natthi Lal Verma, Resident of 29 Janta
Colony, Shahganj, District Agra.

............... Applicant
By Adv. Shri R. Verma,

Versus

i Union of India, through its Secretary, Ministry of
Telecommunication and Postal Department, New Delhi.

2 Post Master General, Agra Division, Agra.
3, Senior Superintendent of Post Offices, Agra Division, Agra.
............... Respondents

By Adv:  Shri R. K. Srivastava
ORDER
(Delivered by Hon. Dr. K.B.S. Rajan, Member-J)

The applicant is aggrieved by the impugned order dated 29t

April, 2005, passed by the appellate authority, in respect of his appeal

dated 25-01-2005. This appeal was filed against the ord0000er dated
10-11-2004 (Annexure 5) passed by the Disciplinary authority,

[ whereby penalty of “removal from service” was imposed by the

a/ disciplinary authority and by the impugned appellate order, the afore



said penalty of removal from service had been reduced to one of

compulsory retirement.

2.  The facts leading to the issue of the above penalty order are as

under:-

(a) The applicant was serving as Postal Assistant (Dak
Sahayak) and he was allegedly on unauthorized absence from
03-01-1999 to 05-05-1999. He was proceeded with an inquiry
vide Charge sheet dated 19-09-2001 (Annexure CA — 6) and the

charge reads as under:-

“Article-1

That Shri R.P. Verma PA Agra Fort HD was absent from
duty w/o any information w.e.f. 03.05.99. Said Shri Verma
joined his duty on 06.05.99 submitting M.C.03.01.99 to 05.05.09
issued by (NON AMA) Dr. S.K. Kashyap M.B.B.S. 37/169 Negla
Padi, Agra-5 with fitness 6.5.99. Thus he remained
unauthorized absent from duty without any information w.e.f.
03.01.99 to 5.5.99.

Thus said Shri Verman violated the prouvision of Rule
62/162 of Postal Manual Vol-1I1I and failed to maintain absolute
integrity devotion to duty and acted in such a manner which is
unbecoming of a Gout. servant violating the provision of rule-

3(x)(1)t) & (ii1) of CCS (Conduct) Rules,1965.

(b) The charge sheet was returned undelivered. This
memorandum dated 19-09-2001 together with certain other
communication was sought to be delivered through the RRI (P)
Agra Fort but the said authority had by his communication
dated 28-11-2001 informed that the applicant had refused to

receive the same.
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(¢) The disciplinary authority then proceeded ‘with the
inquiry proceedings and according to the respondents, the
applicant did not respond to any communication sen: to him * {
the inquiry authority and hence, the proceedings w

throughout ex parte. Certain notices emanated from the inquiry

authority were stated to have been pasted on the applicant’s

residence as well.

(d) After conducting the inquiry, the inquiry authority had
sent his report to the disciplinary authority, who in turn sent a
copy of the same to the applicant. The applicant had intimated
that some page in the inquiry report was missing and the same
was also sent by communication dated 22-09-2004 (Annexure
CA-11). The applicant did not send any proper representation to
the discipiinary authority. Hence, Annexure A-5 was passed

after considering the inquiry report.

(e) The applicant preferred an appeal and it was by that time
he also had preferred OA No. 1580/2004 which was decided with
a direction to the appellate authority to decide the appeal. The
appea. was rejected vide impugned order dated 29-04-2005
against which the applicant has preferred this O.A. inter-alia on

the following grounds:-

(i)  Documents demaaded by the applicant not supplied
and the reply not considered by the disciplinary authority.

(ii) Witness statement were born on mala fide
considerations. -
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(iii) Respondents having accepted the medical
certificate, the impugned orders are vitiated in the yes of
law.

(vi)  Certificate from A.M.A. being not at all mandatory
insistence of the certificate from A.M.A., the lapse of 4
years, vitiates the impugned orders.

(v)  Punishment grossly disproportionate.

(vi) Impugned order are based upon mala fide
considerations.

(vii) Proceedings are based upon  extraneous
considerations.

3.  Respondents have contested the O.A. According to them, the
inquiry was conducted strictly in accordance with the provisions of the
Rules. Again, they have stated that the applicant refused to receive
the charge sheet and thereafter too, he of his own. chose not to
participate in the inquiry, which compelled the Inquiry Officer to
proceed ex parte and after duly conducting the inquiry, the applicant
was served with a copy of the inquiry report to which the applican*
had responded stating that page 3 of the report was missing and he
had in addition added matters totally unrelated to the subject matter
of disciplinary proceedings. The reportedly missing page 3 was again
sent to him, but there being no further communication from him, the
disciplinary authority passed the penalty order of removal from
service. Against the same the applicant had preferrzd the Appeal and
the appellate authority had after meeting all th: grounds raised in the
appeal, rejected the same, but considering that tae penalty (of
removal from service) is harsh, had converted it to one of compulsory
retirement. The respondents have refuted all the grounds of the DA

e ‘stating that none of them is tenable.



4.  Applicant had filed his rejoinder reiterating all the contentions

as raised in the O.A.

5. Counsel for the applicant vehemently argued that this is a case
where the principles of natural justice had been given a complete go
bye right from the stage of issue of charge sheet and in fact, the
charge sheet had not been issued bona fide, but on extraneous
grounds. The authorities had entertained the applicant on his
resuming duties after his illness in May 1999 and there had been no
charge sheet. However, when the applicant made some complaints
against some officers, this charge sheet has been mala fide issued.
He had argued that when for the period of absence due to illness,
necessary medical certificate and fitness certificates from the
Ayurvedic Doctor were produced, and the same were accepted by the
respondents as early as in 1999, there was no reason as to why should
charge sheet be issued, that too as late as 2001. Again, issue of charge
sheet is such that it never landed upon the lap of the applicant at all
and the applicant is totally ignorant about either the appointment of
inquiry officer, or conducting of the inquiry. None of the notices,
purported to have been sent by the Inquiry Officer had reached him.
There was no communication after the prosecution closed its evidence.
No written brief was called for. The respondents failed to furnish the
documentary proof over the issue of notice by inquiry officer. The

entire matter has been vitiated as they very inquiry had been



accentuated with malafide on account of the fact that the applicant

had made certain complaints against certain officers.

6. Counsel for the respondents submitted that the inquiry has
been conducted strictly in accordance with the rules and the Appellate
authority had been considerate towards the individual and on
appreciating the hardship that would be caused to individual diluted
the penalty from removal from service to one of compulsory

retirement.

7. Arguments were heard and documents perused. The legal
grounds on which the applicant challenges the impugned order for

which analyses, they are as under:-

(a) Non-observance of Principles of Natural Justice:

The applicant claims that

@) charge sheet has not been served upon him;

(11) no notices from the inquiry office were
received;

(1i1) proof of service of notices asked for in respect
of inquiry proceedings has not been
furnished;

(1v) the inquiry report was not in a full form

which incapacitated the applicant from filing
an effective representation.
As regards non service of charge sheet is concerned it is
| observed from the pleadings that initially the charge sheet

ﬁ/~/ despatched to the applicant had returned undelivered vide



paragraph (C) of the Counter Affidavit. However, this was once
again sent to the applicant through RRI (P) Agra Fort in
November 2001 and vide Annexure CA-8 letter dated
28.11.2001, The RRI (P) Agra fort had categorically stated as

under:-

“sft ot gHf SIH W TS R0 28.11.01 HI YA

duty v 319 o §7@1 (1) B1 /R.P. Verma/2/Ch-II
fRo 19052010 RL. 68PO (2) R.L. 674,

B1/R.P.Verma/Dis/I 3o 19.09.01 (3)
B1/R.P. Verma/2/Ch-I 3o 221101 @ (4)
B1/R.P.Verma/Ch-II [0 23.11.01 fe7 9vg S+ Ga
T9Fl B GIE o7 H GBI BY AT 3V FET [ F BT
Gl qA W T8 AT S ST gy aifde do &7 S
TR g9 9T TE ¥t 7 v 8

The question is whether the refusal to receive the charge-
sheet would amount to deemed service of charge sheet. The
applicant relied upon the decision in Union of India & Ors. V.
Dinanath Shantaram Karekar & Ors 1998 Supreme Court
Cases (L&S) 1837, wherein the apex Court has held that
alternate mode of service should be effected in case service
through normal mode could not be possible. This decision does
not support the case of the applicant because of a vital difference
in two cases. In the above case, the charge sheet which was sent
to the delinquent official returned undelivered with endorsement
“Not Found”. It was under that circumstance that the question
of publication in a popular Newspaper arose. In the case of the
applicant, however, there is a flat refusal. Thus, we have to see

whether the same is sufficient to meet the requirement as per

the Rules.



In the case of Dr. Ramesh Chandra Tyagi V. Union of India
& Ors. 1994 Supreme Court Cases (L&S) 562, the Apex court

has held as under:

It was vehemently argued that there was no procedural
irregularity. But that is writ large on the face of it. No charge-
sheet was served on the appellant. The Enquiry Officer himself
stated that the notices sent were returned with endorsement
“left without address” and on other occasion, “on repeated visits
people in the house that he has gone out and they do not
disclose where he has gone. Therefore, it is being returned”.
May be that the appellant was avoiding it but avoidance does
not mean that it gave a right to Enquiry Officer to proceed ex
parte unless it was conclusively established that_he deliberately
and_knowingly did not accept it. The endorsement on the
envelope that it was refused, was not even proved by examining
the postman or any other material to show that it was refusal
by the appellant who denied on oath such a refusal. No effort
was made to serve in any other manner known in law. Under
Postal Act and Rules the manner of service is provided. Even
service rules take care of it. Not one was resorted to. And from
the endorsement it is clear that the envelope containing charge-
sheet was returned. In absence of any charge-sheet or any
material supplied to the appellant it is difficult to agree that
the inquiry did not suffer from any procedural infirmity. No
further need be said as the appellant having been removed for
not complying with the transfer order and it having been held
that it was invalid and non est the order of dismissal falls
automatically.

Taking into account the above decision of the Apex Court
in Ramesh Chandra Tyagi (supra), if we analyses the case of
the applicant it would be seen that the RRI (P) Agra Fort had
returned the registered letter containing the charge sheet to the
respondents. In that case, as an additional witnesses, the said
RRI(P) should have been examined giving an opportunity to the
applicant to cross examine him. Admittedly, this drill was not

performed. As such we have to come to the conclusion



that the very charge sheet itself has not been served

upon him.

The above serious legal lacuna itself would suffice to demolish
the defence of the respondents. However, it will be appropriate
to analyses the other aspect also and the same are discussed as

hereunder:-

(b) As regards non service of full inquiry report: The
respondents have stated that the missing Page-3 of the report
was sent to the applicant by annexing CA-II communication
dated 22.09.2004, paragraph G of the CA refers. Though, the
applicant has contended that the averments made in Paragraph-
G 1s not admitted, he has not categorically stated that he has not

received a copy of the missing page.

(c) As regards non issue of notice by the Inquiry

Authority: The Inquiry Officer has made a mention as under:-

“Gra drIaEl 4 S SROVI0IRT BT GAdETEH
HUSHT BIIIcTd Feqaddl SfEr & &7 4 dilerd

g9/

g drfaiEt § 9§ F Erglery Jrrer #
BHI: 19.06.02. 16.07.02 30.07.02 13.0802 04.09.02
31.10.02 07.11.02, 20.11.02 VT 12.12.02 &I §%/

Wl dodl @ ATl INIGT dHarN] @
qoflBd Sl W THl T WD [WEd SN B
g W ol Tl Gfd seifoa @Har) fae
Jo% 4 GURerT 781 §oiT/

Ty @ Frgy | S gvofogar

& I8 we
WY W U HY [RIT TIT o 1 gle I Girg
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FrIaret ¥ gufterg 78 sid & ar # Gira V& wEfy
o v Gt

The above does not reflect whether actual delivery of
notice had taken place or whether the documents were/were not
received back. In the absence of same it cannot be presumed
that the notices were served upon the applicant. In fact it was
precisely this question that was raised by the applicant in his
representation dated 13.09.2004, wherein the applicant has

stated as under:-

“Fg 5 997 TRV g U¥ 9T 7T 8 fF Iwif9a dHan ai
THIGd SF W T T GEP [I98FE F AETH H G ol
g Tur e & FrEgE | odo gaf BT T H JTUd
PV 1397 79T o7 98 wig 4 uRYfy &1 &id & IE fdegr
Torg 8 Ife ¥ @ ure &g Yorves 1 dlflew AT #ig
T 1% @Y1 @) Ve &1 I GYeiE] BT Bl Ul FW [

The respondents in response to the same had not
furnished any such material to the applicant but the
Disciplinary Authority dismiss the same as extraneous stating

as under:-

“sft gRodlo aFl IRIGT FE=T T 39T T 30 07,
10.2004 Gl ¥ BIIIGTT 4 [3004.1004 B HI&T §3IT & Yv7—1
# fora@r & & 8% 97% U7 [0 13.09.04 & T FM g9
GITBINl SYGTE FV gl IWH! Q¥ GITHIN SYTE T8)
il & @l 77144 G919 a7 & 3rgaef &/

IO FHANT T 39 BIIITT & TF &I G [0 22.09.
2004 O [q0 24.09.2004 @I fAaRT & gaT & W &Y @
QAT &Y 397 797 o 5 a8 Gird R & FEE F 39T
gladeT 10 -5 & 3= qega &Y/ Gid T & R
BT PEI & Tl T W UF FNT HE GHd &/ I FHN
SIIRIIT HEE 7 ST AT FladeT qega 781 197/
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The above requirement of the applicant is proximately related to
the disciplinary proceedings and the same cannot be dismissed

as extraneous thing.

Thus, one can safely hold that the principles of natural justice

have been violated in this case.

(B) The applicant has not been given opportunity after the
closing of prosecution witnessed. This is a requirement as per
Rule 14(18) of the CCS (CC&A) Rules, 1965. Rule No.14(18) of
the CCS (CCA) Rules reads as under:-

4(18) The Inquiring Authority may, after the Government

Servant closes his case, and shall, if the Government

servant has not examined himself, generally question him

on the circumstances appearing against him in the evidence

for the purpose of enabling the Government servant to

explain any circumstances appearing in the evidence
against him.

The above is a mandatory provision, as has been held by the
Apex Court in a number of cases. In fact, corresponding
provision in respect of Railway Employees, is Rule 9(21) of the
Railway Servant (Disciplinary & Appeal) Rules, 1968 which has
also been given the same status of mandatory provision by the
Apex Court. In the case of Mani Shankar V. Union of India
& Ors 2008(3) 484,, wherein the Apex Court has held as

under:-

“28. The High Court also committed a serious error in
opining that sub-rule (21) of Rule 9 of the Rules was not
imperative. The purpose for which the sub-rule has been
framed is clear and unambiguous. The railway servant
must get an opportunity to explain the circumstances
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appearing against him. In this case he has been denied the
said opportunity.”

(ii) The Apex Court in the case of Sangram Singh v.

Election Tribunal,(1955) 2 SCR 1,, has held as under:-

“Therefore, if a party does appear on ‘the day to which the

hearing of the suit is adjourned”, he cannot be stopped
from participating in the proceedings simply because he
did notappear on the first or some other hearing.

30. But though he has the right to appear at an
adjourned hearing, he has no right to set back
the hands of the clock. Order 9 Rule 7 makes that

clear.”

(iii) The above law has been affirmed by the another three
Judges Bench of the Apex Court in the case of Arjun Singh v.

Mohindra Kumar,(1964) 5 SCR 946.

(iv) In the case of Ministry of Finance v. S.B. Ramesh,

(1998) 3 SCC 227, the Apex Court has held as under:-

13. It is necessary to set out the portions from the order of
the Tribunal which gave the reasons to come to the
conclusion that the order of the Disciplinary Authority was
based on no evidence and the findings were perverse. The
Tribunal, after extracting in full the evidence of SW 1, the
only witness examined on the side of the prosecution, and
after extracting also the proceedings of the Enquiry Officer
dated 18-6-1991, observed as follows:

“After these proceedings on 18-6-1991 the Enquiry
Officer has only received the brief from the PO and
then finalised the report. This shows that the
Enquiry Officer has not attempted to question the
applicant on the evidence appearing against him
in the proceedings dated 18-6-1991. Under sub-
rule (18) of Rule 14 of the CCS (CCA) Rules, it is
incumbent on the Enquiry Authority to question
the officer facing the charge, broadly on the

—"—
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@\/ Ayurvadic Doctor and non commencement proceeding against him

out a cast-iron case in favour of the applicant.

13

evidence appearing against him in a case where
the officer does not offer himself for examination
as a witness. This mandatory provision of the CCS
(CCA) Rules has been lost sight of by the Enquiry
Authority. The learned counsel for the respondents
argued that as the inquiry itself was held ex parte
as the applicant did not appear in response to
notice, it was not possible for the Enquiry
Authority to question the applicant. This
argument has no force because, on 18-6-1991 when
the inquiry was held for recording the evidence in
support of the charge, even if the Enquiry Officer
has set the applicant ex parte and recorded the
evidence, he should have adjourned the hearing to
another date to enable the applicant to participate
in the enquiry hereafter/or even if the Enquiry
Authority did not choose to give the applicant an
opportunity to cross-examine the witness examined
in support of the charge, he should have given an
opportunity to the applicant to appear and then
proceeded to question him under sub-rule (18) of
Rule 14 of the CCS (CCA) Rules. The omission to
do this is a serious error committed by the Enquiry
Authority.

On the facts of this case, we are of the view that the

departmental enquiry conducted in this case is totally
unsatisfactory and without observing the minimum
required procedure for prouving the charge.
Tribunal was, therefore, justified in rendering the
findings as above and setting aside the order
impugned before it.

The

The bottom line of all the above judgments of the Apex Court is
that the said provision is mandatory one and the same should
be strictly adhered to. Thus, giving of an opportunity to the
delinquent after prosecution closes its evidence cannot be
marginalized (proceedings have been conducted ex parte,

notwithstanding.)

In view of the above, the applicant’s counsel has certainly made

i raised other issue such as validity of medical certificate issued by

The applicant has
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immediately after he resume the duty but commencement of
proceedings after he had made complaint against certain officials and
thus the inquiry is vitiated as it is not a bona fide inquiry but has
been initiated with mala fide intention. We do not find sufficient
material in the pleadings in respect of consideration of this issue.
Furthermore, once the fundamental fabric of the proceedings (viz.
proceedings without serving charge sheet are legal and unjust) itself
has been held to be invalid, the edifice upon the same too has to meet

its Waterloo!

9. In view of the above, the O.A. fully succeeds. The Appellate
Order (along with order of the Disciplinary Authority which
axiomatically merges with the appellate authority) is quashed and set
aside. The applicant is entitled to be reinstated in service with the
period of absence being treated as duty. It is, however, left to the
disciplinary authority to proceed further from the stage of issue of
charge sheet if he so desires. In case further action is proposed to be
taken, the period of absence from the date of removal till now shall be
treated as period of suspension in accordance with the extant Rules, ie
FR 54 A. As the applicant is now running around 57 of the years (He
having stated in his verification column of the OA filed in 2005 that
he was 52 years) and as such, if proceedings are continued, the
disciplinary authority shall complete the proceedings as expeditiously
as possible but not later then 8 month from the date of communication
of this order. If the proceedings by the Disciplinary Authority are not

concluded up to the stage of disciplinary authority’s decision within
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the above schedule time, the inquiry should be deemed as dropped.
Necessary orders for reinstatement of the applicants, treatment of the
interregnum period and payment of arrears of pay and allowances, if
any, adjustment of pension against the payment due to the applicant

etc. shall all the passed within time scheduled as under:-

(a) Time calendared for reinstatement: Two months from

the date of communication of this order.

(b) Time for the rest of the action to be taken as directed

above: Six months thereafter.

8. Under the above circumstances, there shall be no order as to

costs.
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( S.N. Shukla ) (Dr. K.B.S. Rajan)
Member-A Member-J
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