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CENTRAL ADMINISTRATIVE TRIBUNAL 
ALLAHABAD BENCH 

ALLAHABAD 
-I~ 

Dated· This the~~ day of o-eJ.----2010 

Original Application No. 1649 of 2005 

Hon'ble Mr. Justice S.C. Sharma, Member (J) 
Hon'ble Mr. S.N. Shukla, Member (A) 

RESERVED 

Chandra Pra kash Khare, aged about 30 years, S/o Sn Manohar Lal 
Khare, R/ o 240 / II Civi l Lines, .Jhansi 

. ... . .. .. . .. Applicant. 

By Advocate: S n' A.K. Dave 
Sri A.O. Prakash 

VERSUS 

1. Union of India Lhrough its Secretary, Ministry of 
Communication , Department of Post, Nevv Delhi. 

2. Post Master General, Agra Region, Agra. 

3 . Senior Supcrintcnclt:nl of Post Offices, Jhansi . 

• 

4 . Assistant Superintendent of Post ofliccs, ,JhClnsi. 

5. Sanjeev l<umar Nan1cleo S/o Ha r Narayan Na1ndeo R/o H.No. 
357 /6, Civil Lines, J hansi, U.P. 

. .... .. . .. . Respondents. 

By Advocate : Shri Saurabh Srivastava 
Shri Upendra Nath 

ORDER 

This OA has been filed !:>c:eking the foll<)\ving re liefs:-

? . 

"8.2 Direct the respondent no.3 to reinstate hirn in 
service as E.D. Packer with all consequential 
benefits in accordance with law. 

- 8.3 Quash the appointment of respondent no.S as 
E.D. Packer if in place of the applicant." 

Briefly stated the fac ts of the case arc that the requisition \Va!:> 

sent to the Employ rncnt ~xchunge of District Jhansi for sponsoring 

live cand ida tes for vacant posts of Extra Departme ntal Packer to be 

filled up in the office of Senior Supl'rintcnden t of Post o ffi ces Jhans1 

' I 

• 

L--~{~.k-_~~~~~~~~~~~~~~~~~-



• • 

• 

• 
' 

• 

., 
-

(respondent no.3. Names of five candidates were sponsored and 

fo1wardcd to Assistant Superintendent of Post Offices !respondent 

no.4J. The applicant was one of the candidates selected and 

appointed as E.D. Packer at ,Jhansi. His appointment \.Vas however 

cancelled allegedly \Vithout any notice and opportunity against v.•hich 

a representation v.·as submitted and also an original application 

no. 1238 of 1998 was filed before this Tribunal. The applicant was 

a llo\.vcd to continue discharging his duties as an interim relief. In the 

mean time one Shri Sanjccv Kumar Namdev !Private respondent al 

serial no.SJ in OA No.388 of 200 l challenged the appointment of the 

applicant. 

3 . Both the OAs i.e , 1238 of 1998 of the applicant and OA 

No.388 of 2001 of respondent no.5 \VCre clubbed and decided 

together. Directions \Vere issued to the respondents to consider 

merit of 'High School' cxa1nination and consider for appointment 

the individual v.1ho has scored higher marks in 'High School' 

examination by treating 'High School' examination as a preferential 

qualification subject to fulfilling of other conditions . 

4. Allegedly the respondent nos.3 and 4 prevented the 

a pplicant from discharging his duties without any written orders 

a nd a ppointed respondent no.5 . Writ petition in the High Court of 

Allahabad \Vas filed by the applicant \Vhich v.ras disposed of on 

23.07.2004 \Vith the observations that the Tribunal's order dated 

23.02.2004 in OA No. 1238 / 1998 has been passed \Vilhout 

affording hearing lo the applicant and allo\ved the applicant to file 

an appltcallon before the Tribunal with direction to the Tribunal to 
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decide 1f such a pplication 1s filed by g1v1ng a proper hearing to 

concerned parties. 

5. The a pplicant, ho~1cver, docs not seem to have come before 

the Tribunal again. Instead he sta rted a separate litigation before 

this Tribuna l through the instant OA filed 23 .12.2005. 

6. The a pplicant c la ims to have discovered that the respondent . 

no.5 was not a student of 'High School' but instead he had 

obtained 'Secondary Technical Certificate' in ~1clding trade. In 

that, in Group 'A' he secured 249/500 i.e. less then 50°/o ma rks 

a nd 426/500 in tra de examination compris ing of the subjects such 

as engineering dra~1ings , Rura l Technology and trade written test 

e tc.. Accordingly it was a lleged that the respondent no.5 was 

undeservi ngly cons idered as a High School pass candidate and 

that under no circumstances the marks obtained i.e. 249 / 500 in 

Group 'A' should have been cons ide red fo r determining the rela tive 

merit vis-a-vis applicant in the academic exa mina tion The 

a pplicant was a fford ed a hea ring by th e respondents. Hov1cver , 

\Vhen no reply \Vas received a representation \vas submitted on 

18.08.2005 and 13 .09.2005 but having fa iled to obtain a reply this 

OA has been filed. 

7 F'or proceed in g furLhc1 \Vith Lhis OA iL \vill be necessary to 

refer to lhe terms and conditions stated in the requisition of the 

Assistant Superintendent of Post Offices Jhansi in his requisi tion 

dated 13.0 l . 1997 to the Regional Em ployment Offi cer .Jha nsi. 

Under the heading 'acadtm1c qualifica Lion' it ~1as stated that the 

mini1num qua lification \Vas c lass 8 111. Ho\vever, preference \viii be 
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given to the candidates "''ho have passed High School. Any 

qualification over and above High School v.1ill carry no wcightagc 

(Anncxurc A- 1 /compilation- I) . The Regional Employment Officer 

forwarded a list of the candidates at Anncxurc A-2) 1'hc name of 

the applicant and respondent no.5 is at serial no. l and 5 

respectively and under the column Educational Qualification both 

the candidates a re shov.rn to be 'I-ligh School'. 

8. Annexure A-3 of the OA a clarification from the 

A,D.G. (Training) Post, Nc\.v Delhi on the subject of essential 

qualifications for the appointment of E.D B.P.M./E.D.S.P.M . The 

clarification read as unde1·: -

"It was clarified that the reasonable course would be to 
off er E. D. Appointmen.ts to the persons who secure 
maximum marks in the exan1ination which made him 
eligible for the appointrnent provided the candidate has 
the prescribed minimu1n level of property and income that 
he has adequate n1eans of livelihood apart from the ED 
allowance. " 

9. Refere nce is also made to the judgment and order elated 

February 2004 in ()A No.1 238 of 1998. In this order it \vas noted 

by this Tribunal that the initial appointmen t of the applicant \~·as 

cancelled on allegations of unreliabilily of the Vlllth class mark 

sheet submitted by the applicant \vh ic h is a basic qualification for 

the said Job. Simultaneously the respondents averments \Vere also 

noted tha t the results of Lhc J-{1gh School examination of the rival 

candidates vverc n ot considered as required in rules. To that 

extant an irregularity \Vas committed. 

10. In counter affidav iL 1t has b een subn1ittcd that a ll the 

candidates as pe r the list given a t para 5 of the counter affidavit in 

r 
,________.. .______. f----~~=--------~-------------
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\vhich and applicant naml~ nppenrs at serial no. 1 and Shri Sanjeev 

l\.umar Na1ndco appears ut serial no.5 had possessed academic 

qualification of 'High School'. As Shri Sanjeev Kumar Namdeo 

obtained highest percentage of marks in J-Iigh School i.e. 60o/o as 

per the comparative cha rt prepared by the department and 

accordingly he has been a ppointed . It was once again submitted 

that the initial appointment of the applicant on 01.01. 1998 \Vas 

made on the basis of merit and marks obtained in class Vlll 

examination by ignoring the regula r rule of giving preference to 

higher education 1.e . High School for a rriving at compa rative merit 

of the candidates. 

11 . Both official as \veil as Private respondents have taken a 

s trong objection to the instant 0/\ on the grounds of limitation . 

F'or this purpose they seem to count the date of cause of action, if 

a ny, arising to the applican t from the date of termination of the 

service with effect from one month after the order da ted 
• 

07 .06.2004 i. cc 7 . 7 .2004 (Anncxurc CA-8). The instant OA having 

been filed on 23. 12 .2005. 

12 . The factual matrix narrated above indicates that there are 

t\VO significant events before the filing of this OA. The first one \.Vas 

the dismissa l of the a pplicant follovved by filing of an OA 

No. 1238/ 1998 a nd filing of OA No.388/200 I or respondent no.5 

culminati ng \Vi th the order of the Hon 'ble High Cot.1rt of Allahabad --
dated 23. 7 .2004 (Anncxure A-7) allovving liberty to the applicant to ) 

~) 
approach thi s Tribunal \vith an application to be heard s ince the 

impugned orclc.:r in OA No.1238/98 dated 23.02.2004 vvas an ex-

,/ partc order (Anncxure A-6). 

- .______.~f~i....-.........~>=---· ---~--~~-------
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13. The second event s ta rts with a representation by the 

a pplicant be fo re the o ffic ia l respo nde nts dated 08.01 .2005 

(Annexure- 10) fo llo\vcd by cornmunicat1o n to the a pplicant 

requiring h im to a ppea r be fore the Senio r S u perintende nt of Post 

Offices, Jha n s i o n 3 0.0 1 2005 (An nexurc- 1 1) . The fac t that the 

a pplicant m a d e a representa tio n and tha t h e was heard by the 

o ffic ia l respo ndents has not been d e nied (Pa ra 3 7 a nd 38 of the 

CA). 

14. Wha t a lso e me rges from the narration a bove is tha t the 

a pplicant did no t a pproach thi s Tribuna l again in OA No 1238 of 

1998 as pe r the libe r ty granted by the l-fon 'blc High Co urt. He 

ins tead choose to c ha lle nge th e va lid ity o f pre fe rentia l qua lificatio n 

o f the priva te respon dcn ts thro u gh a re presen tat ion befo re Lhe 

autho ri ties. Evidence at An ncxurc- 1 1 is adequate to s u ggest tha t 

th e applicant \Vas called for personal h earing o n 3 1.0 1.2005. Th e 

a ve rme nts m a d e in Pa ra 4. 17 to 4.20 have n ot been categorically 

d enied in the counter a ffi davit. The Tribuna l is o f the vicvv that lhc 

cau se o f ac tio n leading to th e filin g o f the in stant OA by the 

applican t a rise o n 3 1.0 1 .200;:, a nd to tha t exte n t the OA is \¥ithin 

ti m e. 

15. Heard learned counsel fo r the parties a n d peru sed the 

1na te ria l on r ecord. It is to be noted th at the applican t as a lso the 

responde nt no.5 both c lai1n to possess a q u a lifi caLio n o f 'High 

Sc hool'. T he firs t q uc~Lion to d c tc r1ninc is V\·hc the r or not the 

quali fi ca tion possessed by th e priva te responde n t n o.5 ca n be sa id 

LO be '1-figh Schoo l' 111 V I C\\' or the racl that ll \Vas a qualtf1cation 

\vhich is claimed a s equiva lent Lo high school fo r the purpose o f 
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admiss ion in Class XI. Lcurnecl counsel ror the applicant invited 

our a ttention to Anncxur<: -1 to th<.: ()A being the requisition of the 

Assistant Postal Superintendent J ha n s i made to the Regional 

Employment Orficer which spcc1fica lly and repeatedly uses the 

expression "High School". No\vhcre the communication has used 

the expression 'High School or equiva lent'. He a lso submitted that 

even in the list of names forv.1ardcd by the Employment Excha nge 

(Annexure A-2) the quahf1cation shown against the name of the 

applicant and a lso priva te respondents has been s hown as 'High 

School'. This according lo the counsel for Lhc a pplicant a mounts 

to deliberate mi s-statement of the correct qualification of the 

respondents a nd has a n e ffect of mi s leading a ll concerned. 

Further even for a moment ir il v.·as to be assumed that the 

qualification possessed by Lhe respondents was equ iva len t to high 

School, no consideration should have bee n given for the subjects 

which a rc not con1mon in th e syllabus or the- t\VO d irfcrc n t 

qua lificallons and muc h less the marks obtained 1n Secondary 

Technical Course in 'v,1iclding tra de'. The percentage achieved by 

him in Group A, he secured on ly 249/500 \vhic h is less then 50o/o 

\vould h ave been considered . Th is happens to be less the n the 

percentage or marks or the applicant. The marks obtained in 

Group B trade 426/ 1500 ought to have been ignored since the) 

cannot be considc.:red as marks in the 'High School' examination 

a nd has the e ffect of presenting a distorted picture in favO\.lr or the 

respondent no.5 of the percentage ach ieved by him. 

16. Some \vhat simi lar issue came up before the 1-lon'ble 

Supre111e Court in Yogesh Kumar Vs. Govt. of NTC, Delhi,(2003) 

3 SCC 548. 'fhc Hon'blc Supreme Court held as under:-

l 

J 
I 
\ 
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8 . This last argument advanced a lso docs not impress 
us at all. Recrui tment to public services should be 
he ld strictly in accordance with the terms of 
advertisement and the recruitment rules, if any. 
Deviation from the rules allows entry to ineligible 
persons and deprives many others who could have 
competed for the post. Merely because in the past 
some dcviallon a nd departure \Vas made in 
considering the BEd ca ndidates and v.ic a re told that 
\Vas so done because of the paucity of TIC candidates, 
\VC cannot allo\v a patent il lcgaltty to continue. The 
recruitment authorities \Vere well a\vare that 
candidates \1-1ith qualification of TIC a nd BEd are 
available yet they chose to restrict entry for 
appointment only to TIC-pass candidates. It 1s open to 
the recruiting authorilles to evolve a policy of 
recruitment and to decide the source from \.vhich the 
rec ruitn1ent is to be made. So far as BEd qualification 
is concerned, in the connec ted appeals (CAs Nos. 
1726-28 of 200 I) arising from l<erala which are heard 
\Vith this appeal, \VC have already taken the vic\v that 
BEd qua lification canno t be treated as a qualification 
higher than TIC beca use the nature of the training 
imparted for grant of certificate and for degree is 
totally different and bct\vcen them there is no pa rity 
whatsoever, It is projected before us tha t presently 
more candidates availa ble for recruitment to primary 
school a re from BEd category a nd very fe\v from TIC 
category. Whether for the aforesaid reason s, BEd 
qualification can a lso be prescribed for primary 
teachers is a question to be considered by the 
a uthorities concerned but v..re cannot consider BEd 
candidates for the present vacancies advertised as 
e ligible. In our vie'"·, the Divisio n Bench of the Delhi 
High Court \Vas fully j ustified in coming to the 
conclusion tha t BEd ca ndidat es \Vere rightly excluded 
by the authorities from selection and appointment as 
primary teachers . We ma ke it c lear that \Ve a re not 
called Llpon to express a ny opi nion on a ny BEd 
candida tes a ppointed as prima ry teachers purs uant to 
adverti sements in the past a nd our decision is 
con fin ed only to the advertisement \Vhich \Vas under 
cha llenge before the High Court and in this a ppeal. 
(Emphasis supplie d) 

17. In the instant OA the respondent no,5 did have a 

qualifica tion \Vh ich is good for his furth e r s tudies. Hov..1evcr, the 

sam e s hould nol have been compa rc:cl \Vith high school pa rticula rly 

\Vhen the syl la bus and th e subjects arc different, the applicant 

possess a qua lification \Vhich n1atchcs the exact description in the 

lette r of requis ition \·vhe rcas lhc qucil1fication of the rcspondl'nts 

s ho\vn in the record s / le tters of th_e Employn1cnt Exchange is some 
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what misleading in as much as it discloses only half the trullB \tt 

describing the qualification as High School instead of describl1'& 

the full implication of the qualification i.e. being 'considered 

equivalent to High School for the purpose of admission in the 

higher classes. In our opinion, therefore the applicant's case is 

fully supported by the ruling of Hon'ble Supreme Court (Supra) . 

The applicant has, therefore, succeeded in making out a case that 

he stands higher in the merit vis-a-vis the private respondent no.5 

on the basis of the marks obl?tined in High School examination. 

18. In view of the above, the respondents arc directed to offer 

appointment to the applicant within a period of four weeks of 

receipt of certificate copy of this order. The case of the private 

respondent no.5 made be dea lt with as per the extant rules of the 

department in this regard. 

The\ OA is, therefore, s ta nds allo\ved. 

~ ........ :> ;.-" \. > 

19. 

• 
Member-A 

/ns/ 

No Costs. 

~"J~ 
Member-J I 


