s Open Court

CENTRAL ADMINISTRATIVE TRIBUNAL
ALLAHABAD BENCH ALLAHABAD

dededek ke

(THIS THE 01° DAY of April, 2011)

Hon’ble Dr.K.B.S. Rajan, Member (J)
Hon’ble Mr. S.N. Shukla, Member (A

Original Application No.1376 of 2005
(U/S 19, Administrative Tribunal Act, 1985)

Vijay Pratap Rai S/o Shri Ram Nidh Rai, aged bout 50 years,
Resident of Village: Harkanapur, Post & Thana: Bane, District:
Ghazipur.
RN AT <o L E RN A R oty Applicant

By Advocate: Shri S.S.Sharma
Versus

1.  Union of India, through the General Manager, North
Western Railway, Headquarters Office, Bikaner.

7 The Additional Divisional Railway Manger, North Western
Railway, DRM Office, Bikaner.

3 The Senior Divisional Operating Manager, North Western
Railway, DRM Office Bikaner.

4. The Traffic Inspector North Western Railway, Suratgarh.
(The Enquiry Officer).
............... Respondents

% By Advocate: Shri A.K. Pandey
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ORDER

(DELIVERED BY HON. DR. K.B.S. RAJAN, MEMBER-])

The Applicant, appointment was proceeded with a

DAR inquiry on account of an alleged misconduct as given in the

charge sheet (Annexure A-3). The crux of it as under:-

P

‘I & s fasraua ¥ @icaren doerel #iid & 9§ W
fd0 7,/8.10.98 @1 20 ¥ 8 g9 @ R # HI FX g 9712
3 YUY Bl A IS Ho wIA AR M wadk Rig &
TR @9 T A W9 e ol wE v e T,
HHE Piel W drell T AR e AT (e g H
fawar a1 e gRumRaEe 9712 oW TauE 3R 2UHTH
HARFTS! & 919 “vafés drefiom o @1 gee afed 83 |

FHAN! 1 F. TIE AR DI A B 997 RIE AR B
ARG 99 ¥ uHE 89 R @ 96l 6. 23 Mo

39 YR SN IS ya™ @ dicdren dadrel S | 3fae
@ I Hae e & oRRre @ & 3R1 52 (1)) @ N
[T 3meRY | 19 (1) & W1 3, 1(11) BT Soewd fhar|”

The Applicant has vide Annexure A-5 given statement

on 09.10.1998 before Inquiry Officer, which reads as under;-

“8 farg srary. aererersicr syl fegfe v fe+i® 07.10.98
Pl 20 9 [e7i@ 08.10.98 I 8 F9 IUA fSle ¥ 7
WIgS H o7 W6l H GG BLALSIST WIS § o g Wegdiv
g vow g f3g/e gv o 7% w27 gv 9712 Exp. 2SH &1
ST o7 g9 2SH wart &1 &g 5o U # g @ g9 oA
P 91§ ... IAFTHA HRATAT SHP 91 9712 Exp. ¢ forg =@mit
9. TP T ogd ofH @ forg T iR e 4. C 21 9% A
@ 91§ O 89 . QT &1 &1 o7 olfhd BIol YIS B b
grg Al oA [02 FEl YRS 3R gd [0 Uh b REHS
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ST X Y T oW @R A HrTeRk ASM e A
3TaT 3R ASM @1 SaTaT MY 13 A, U H o W& § g
Aed 70 TP ¥ @l 2SH uRioR M @1 2 @rgd H 9B
A1 frar Swa 918 9712 EXP @1 U & Tl SHd S

@ 9 2 SH |art T &) e 9. U H o R ERid
P 3R derm fear|

»

fasr garg g
3. The preliminary inquiry, vide Annexure A-13 gave the

following points:-
“22 ©7d dE B FY Y BT TEY B—1 P [ABer w@IT
far 2 vave war e @ ongT T9Y & W e g
FCicT B GWPT eligd TN U W [SWT §IT JaraT/ qude &
g #t a8 78t wEar VET/ §W ABI 96T 9T dad Bl
ﬁ@gﬁwwﬁl‘%maﬁv?ﬁa‘www@afﬁwﬁw‘?3
1 (1) @7 SoorerT b/

4, Regular inquiry was conducted in which the Applicant

denied the charges and also retracted his earlier statement.

However, on the basis of evidence the Inquiry Officer vide

Annexure A-19 rendered his finding as under:-

“Finding:  After the careful examination of PW-1 Shri Satveer
Singh, PW-2 Shri C.L. Parmar and CO Shri Vijay Pratap Rai it

is conclyded that the charges contained in the Annexure -I and
I1 of the SF No.6A/4/98 dated 29.10.98 and proved.”

5. The Applicant has filed his written submission and

the Disciplinary Authority had imposed the penalty of removal
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from service vide Annexure A-l order dated 04.11.1999

(impugned).

6. The Applicant filed his Appeal dated 17.11.1999
(Annexure A-21) which was rejected by Annexure A-22 order

dated 17.01.2002.

i Revision filed by the Applicant was also dismissed and
thereafter, the Applicant moved the Tribunal in O.A. No.148 of
2001 which was decided on 31.01.2005 whereby the Appellate
Order and Revisional Order were quashed and set aside and the
Apbeal was directed to be decided afresh. By the impugned order
dated 07.06.2005 (Annexure A-2) the Appellate Authority had

~ passed the self same order and hence this O.A.

8. Respondents have contested the O.A.. They have
justified the imposition of penalty. In respect of the contention of
the Applicant vide Para 4.27 and 29 whereby the Applicant
conte.nded that Assistant Station Master Shri Satveer Singh was
also equally responsible as per the inquiry report. The
Respondents have stated that the said Satveer Singh was also

7/\/ removed from service (Para 20 of the counter affidavit).
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9. The applicant has filed his Rejoinder Affidavit

reiterating the contention as contained in the original application.

10. Counsel for the Applicant argued that the Applicant
was on weekly rest on the relevant date which is evident from the
Attendance Register. He had under duress only given statement
on 08.01.1998 and at the immediate available opportunity, during
regular inquiry denied the charges and also stated that his earlier
statement was not correct. It was the Pointsman on duty, who was
responsible and not the applicant, who was on rest. He has also
stated that the Assistant Station Master, Sri Satveer Singh, was
equally responsible and the Applicant reliably understand that the
said Assistant Station Master has been letout with minor penalty
or some penalfy other than removal or dismissal as he is still
serving. He has invited the attention of the Tribunal to the
Railway Manual wherein equal responsibility has been attached
both the Pointsman as well as Assistant Station Master. The

relevant portion is as under:-

“Breare FIT @R T3 &Y RyTTer @ 3w B 3V Bich Bl
FIaar qrey
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Farer &v gk ‘@ dwr 5 ¥ gor [l gigy ey a4
P 3TF FYT FT GE HYUT| FGP I Sy NI Bl
3T a7 G| BT GORIT FNCSY 7ol Hicqren &l I8

Fv @ Ao frerd g & forg ergT o TSt

P T & 9w fory wel Ryirer @ diF B § S197 1697
T 81"

11.

Counsel for the Respondents stated that it is not

correctly known whether Shri Satveer Singh has been reinstated in

service in any event the Applicant cannot escape himself from his

responsibility.

12.

Counsel for the Applicant has relied upon the

following decisions:-

(a)

(b)
(c)

(d)

(e)

(f)

(2

2004 SCC (L&S) 863 UOI & Ors. Vs. Mohd.
[brahim

2008 (3) CAT SL] Bharat Singh Vs. UOI & Ors.

1997 SCC (L&S) 152 Narayan Dattatraya
Ramteerthakhar Vs. State of Maharashtra and Ors.

2006 SCC (L&S) 1486 Anand Regional Coop. Oil
Seedsgrowers’ Union Ltd v. Shaileshkum Harshadbhai
Shah

2008 (12) SCC 331 Man Singh v. State of Haryana &
Ors.

(1995) 30 ATC365 V.N. Bhaskaran v. Director CIF
(Ernk)

1987 (5) ATC 426 Salter Sherift v. UOI & Ors.
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(h) 1986 SCC (L&S) 383 Ram Chander vs. UOI & ors.

13. Arguments were heard documents perused.

14. The applicant contends that under duress only he had
submitted his statement immediately on the occurrence of averted
accident but he had denied the same during inquiry. This has to
be rejected for, it is seen from the records that the initial
statement was dated 08.07.1998 and he had attended the
preliminary inquiry on 15.10.1998. If he was under duress on the
date of occurrence of the accident, nothing prevented him from
disclosing the actual facts before the fact finding inquiry
committee. [t is understandable if at a particular juncture under
duress the statement is given but it is not conceivable that when
opportunity was available to disclose the fact of duress to an
independent preliminary inquiry committee, the Applicant would
not inform the Committee accordingly.  Thus his denying he
charges during inquiry is a clear after théught. Again it cannot be
stated that the findings of the inquiry officer were entirely based
on preliminary inquiry report or on the basis of the confession
statement. It was after a full fledged inquiry and on the basis of
evidence that the findings were arrived at. Thus there cannot be

any legal flaw in finding the Applicant guilty of misconduct.
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15. Coming to the next issue, namely, discrimination in

/

imposition of punishment when identical charges were framed,
the Rule position as extracted above impbses equal responsibility
upon the Assistant Station Master and the Pointman. As such,
when the averted accident took place both of them ought to be
blame and if the averments of the Applicant that the Assistant
Station Master was let with minor penalty is true (see para 4.77 of
the O.A., which has not been disputed except a bald denial) then
on the basis of the judgment relied upon By the Applicant, penalty
in respect of the Applicant should also have been comparable.
The Apex Court in the case of State of U.P. v. Raj Pal
Singh, (2010) 5 SCC 783, has held as under:

...... in the case in hand, the High Court appears to
hcwe “considered the nature ?lf charges levelled against the five
employees who stood charged on account of the incident that

ppened on the same day and then the zgh Court came to
the conclusion that since the g'ramty of charges was the same,
it was not o%en for the zsczp inary authority to lmpose
ifferent punzs ments for different delinquents. reasoning
ven llge ou'rt cannot be faulted with since the
tate is not able to indicate as to any difference in the
linquency of these employees. -

6. It is undoubtedly open ([or the dlsczplzna'ry authority to
deal with the delinquency and once cha s are establzshe d to
award appropriate punishment. But w charges are -
same and identical in relation to one and the same incident,
then to deal with the delinquents differently in the award of

% punishment, would be discriminatory.
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16. The above decision clearly fits in the case of the
Applicant. As such, his case deserves to be reconsidered so far as

quantum of penalty is concerned.

17. In view of the above, this O.A. is dispbsed of with the
direction to the Respondents to verify from the rgcord as to the
extent of charges that have been proved against Shri Satveer Singh
Assistant Station Master and the quantum of penalty. If the
gravity of the chgrge which has been proved in respect of Satveer
Singh is comparable to that in the case of Fhe Applicant, then
corresponding comparison over penalty be made by the Appellate
Authority, namely and the Appellate Authority may consider
imposing a suitable penalty accordingly. While, passing this order,
the Tribunal is conscious on limited scope of judicial review in
inteffering with the quantum of penalty except when the penalty is
shockingly dispropprtionate in the accident case hostile
discrimination. In the instant case, judicial interference is not on
the basis of any other aspect save that when identical charges are
there and the extent of responsibility is identical and the incident
involved is one and the same, awarding different penalty (that too
- with a wider gap) is impermissible as per the above decision of the

Apex Court.  Again, the Tribunal itself does not suggest any
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penalty, but leave it to the discretion of the Appellate Authority to
decide the same.
|

18. The Appellate Authority may arrive at 1 judicious
decision within a period of three months. In case, it is decided to
reinstate the Applicant the period of absence from the date of
removal till the date of reinstatement shall be treated in
accordance with the provisions contained in the relevant Rule of

the Railway (Service and Disciplinary Appeal) Rules, 1968.

19. Under the circumstances, there shall be no order as to
|
costs. |
(/‘""'—_ e b \-’\—ﬁ_
(S.N. Shukla)
Member-A

Sushil



