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RF.SERVED: 

CENTRAL ADMINIS1RATIVE TRIBUNAL 
ALLAHABt\I) BENCH 

lt'-7t'-+. 
TIIE ·;l~~AY OF JSliJ/, 2007 

Original Application No. 1190 of 2~ __ 

CORAM: 

HON.MR.JUSTICE KHEM KARAN,V.C 
HO."l.1'ffi.P.K. CHA ITERJJ.lt!EAIDER CA) 
Ptem Shanker Singh, S/o Late Vishwanarh Singh 
aged about 50 years, present address for all 
communications, C'o Shri O.P. Dubey, Moha11&1 
Natwa (Ahiran Basti), Mir:zapw- (U.P.) 

{By Ad,,: Sbri V.R.D111ivedi) 

VERSUS 

1. The Union oflndia, through the General 
Manager, East Central Railway, Hajipur 
(Bihar) 

2. The AddL Divisional Railway Manager, 
Danapur Division of East Central Railway 
Danapur. 

3. Shri D.K. Garg, Addl Divisional Railway 
Manager, Danapur Division of East Central 
Railway, Danapw-. 

4. 
Slui Om Prakash, Senior Divisional Operating 
!l..fanager, Danapur Division of East Central 
Railway, Danapur. 

(By Adv: Shri ~/~VIN/SH TR1Pl1TH/ 

ORDER 

By Hon. Justice Khem Karan, V.C. 

< ... ... 

.. Applicant 

. . Respondents. 

Applicant has prayed for quashing Me1norandu1n of charge sheet dated 

10.11.2003 (A-3), Inquiry report dated 12. 1.2005 (A-4), impugned orders dated 

7.3.2005 (A-2), and order dated 23.6.2005 (A-1)~ with all consequential benefits 

together with interest (@ 18% per annum on payment of a1Tears of wages. 
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2. There is no dispute that the applicant was appointed on 10.2.1980 as 

Asstt. Station Master (in Group C), under dying in harness Rules. According to the 

applicant this appointment was 1nade by and with the approval of General manager, 

Eastern Raihvay. It is his specific plea in para 4 (ID) that Divisional Railway 

Manager, Addl. Divisional Railway manager, Senior Divisional Ofticcrs like 

respondent No.4, have uo powers to make appoinbnent in class lil/Group C, as well 

as in the grade of Rs. 5500-9000. While the applicant was working in grade of 

Rs.5500-9000 (RSRP). he was served charge memo dated 14.11.03, issued by 

respondent No.4. A perusal of this memo would reveal that the charges against him 

were that: 

(a) he secured appointment by producing fake and 

fot'ged school certificate 

(b) that he suppressed the fact that he was arrested 

on 23.8.92 and remained in jail till 29.8.92, while 

submitting application for leave from 2.8.92i 20.8.92 

or 21.8.92 to 3.9.92 and; 

© that he tried to mislead the Railway administration 

for personal gain. He denied the charges. 

3. Shri N.K.Sin~ Asstt Operating Manager:. Danapur \Vas appointed as 

Inguiry Officer. After holding the enquily~ he submitted his report dated 12.1.2005 

(A-IV). and the respondent No.4 .• acting as Disciplinary Authority, issued ~ho\V cause 

notice to the applicant and thereafter passed the impugned order dated 7.3.2005 .• 

removing the applicant from sei:vice. Appeal dated 28.3.2005 ( A-S) was also 

dismissed by the respondent No.3:- vide order dated 23.6.2005 (A-1). 

4. The CiJ>plicant is challenging all this .• mainly on the groun~ the General 

Manager Eastern Railway, being the appointing authority in his case, the proceedings 

right from issuance of charge sheet to 1he r~iection of appeat are null and void and 

without jurisdiction. The second main ground is that after his posting as Area Officer 

Patna in June. 2004. Slui N.K. Singh could not have continued to be Inauirv officer. . . - . .. 

One more ground taken is that Disciplinary Authority as well as Appellate Authority 

did not apply their mind and ac1ed mechanically and capriciously. 

5. The respondents.. have filed reply~ depending the actions and saying 

that the orders are perf ectJy legal and have been passed \Vith full application of mind 

.. 
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6. We mav observe in the very outset, that rei>ly flied by the respondents, 
• 

renders no help to us. in deciding the central issue. Had the appointment letter of 

1980, been placed on record or had the order granting a grade ofR.s.5500-10,500 bad 

been placed on record, or had the relevant Rules, investing the rCSQOtldent No.4, with 

a pol-ver to make such appointment in Group C grade 5500-10,500, been referred to in 

the reply or placed during the course of argun1ents, much could have been resolved. 

Taking the benefit of absence of appointment letter or order giving grade ofR.s.5500-

10. 500~ the learned counsel has argued th.at in cases where such orders are not there~ 

the General Manager concerned, should be treated to be the appointing autltority and 

with a view to support this contention, he has referred to Northern Railway letter 

No.52-E/0/31 E (D&A) dated 21.8.1964 and E (p&A) 63 RG 6-23 dated 21.2.1964 

1'.'F/DAC 321, (sec on page 6 of Bahri's 'The Railway Servants (Discipline & 

Appeal) Rules> 1968> lOdi Edition, by M.L. Jand). The kamed counsei b.as aL<\o 

referred to Gafoor Mia Vs. Director DtvlRL decided by Full Bench of Hydcraba~ of 

this Tnouna~ reported in (1988) 6 Administrative Tribunals cases 675. where. after 

referring to Rule 215 of Railway Establishment Code. Vol-I. the Bench said that - . . 
General manager was the highest authority to make appointments to class ill and IV 

posts~ and so in view of Rule 2(g) & 12 of the Rules of 1968! officers .• to whom 

power of appointment were delegated. could not impose major punishment nor could 

initiate proceedings under Rule 9 of the Rules of 1968. 

6. Shri Dwivedi was fair enough in placing before us a judicial 

pronounce1nent of the Apex court~ in Scientific Adviser to the Ministry of Defence 

an<l Others 1991 SCC (L&S) page 355, where after considering the Full bench 

decision of Hyderabad Bench in Gafoor Mia's case (Supra)? the court summed up as 

Wlder in para 15 and 16: 

"15.Still the basic question that ren1a1ns 1s lvhether, in the 
cont~:: of Rult• ._?(a) read ;~·llh RNle 9(1), the reference to the 
authority empowered to n1ake the appointment is to the 
author1tv 111entroned in the oroviso to Rule 9 or to both the . . 
ait·thorltie.r 1"Cil/lng unc.'er tht> ntaln part q/"llu/e 9(1) ar H--e// 
as the proviso. The slie (anchor of the respondent's case 
1s that the e.':pression 'appointing authority' is used in very 
fe»' of lhe ru/~.r. One qf them i.r J.T?Nlt• J .. ., a,'Wf there can, ll.'ere 
f ore, be no valid reason to refuse to apply the definition clause 
1n the context of those rules. It is urgeci that, by holding the 
ncr.f""!I'> (" ••~,.;r.~ ,/ •;• ''"" r,o1.,. -1.•J ] A "°/.'t'/) , ,.. /..,,,,. t' L.L' f ,.._..,._,,.;,_._.,..,_ 

jJ .,v,, .. jJ<:.IJlj ' "''. ' ' Lile ""''~''"'~ "' " '"' &V V <;. fle "'JJJJVll#UHS 
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authority' as defined 1n Ride 2(a). none of the other rules 
rclattr.g to gp~?/, rei:lsion, etc, /;e.,"Clllc redultda1tt ar urged°" 
behalf ql the applicants. We agree with the respondents that 
the expression· 'appointing authority' in Rule 12 should have 
t/;e ;;;eanir.g gt/rlbNt'CS.:.' to it ln l?,·•le 2(a). O<tt '"'1.-al is tlte real 
and tn1e 1nterpretat1on qi Rule 2(a)i Jllhat does that sub-rule 
talk when it refers to a person e111powered to 111ake the appointment in 
q11est1on?. These H\?i .. dr clear/;• con.rtit11tc a reference to Rule 
2(a) rej'er then to the authority e111powered cy the sc11edule to 
make the appo1nt111ents or the authority to whonz he has delegated 
1£. ... 1 _,.,. •• ,,_ ,.._ J,.,-.11.? U/~ ~L ... 1, r.., ,.. __ _.._,,,_ ,..,.,,I 1.,.._,,,...;,,_.,,. 
'"''" jJV>•t;;.I VI VV•1' 1 • ,, o;; lfi.111r., VII I.A j/I VjJt;;.I \Afll.A ;,.,., t1'VTUV....,, 

reading of Rule 2(a) and Rule 9 that sub-nlle a oj· Rule 2 on~v 
em,isages the authority to who111 the po~ver of· appointJnent has 
been delegated .vnder /(11/e 9 an..4 lt'OI bot/1 the delegator 
and tha delegate. We have co111e to this conclusionjor 
a nun1ber of reasons. In the first place, it is clear, on the 
plaln lar.guag·e o./'l?t1/e 2(a), t/;at lt dlrect.r tire ascertalr.ment 
qf the autJ1orities specified. Jn such of clauses (1) to (iv) qf 
the ntles as 1nay be applrcable to a particular case and 
designates the l11ghest q-1' the111 as the 'appointing outhor11}' ~ 
lt only envisages only one authority falling under each qf 
these clauses and not 1nore. The respondents contention 
l~kiclr im--olvV?s lnlerpretalior. vf clause (i) or (il) a.r 
contemplating 1nore than one authority ntns count.er to the 
tenor of the rule. Secondly, the strictly literal 111eaning of Rule 

2(a) insisted Npv"W b}• lhe respondents 11•01.:/d ren..1er the rule.r 
unreasonable. fior instance, under clause (i), one of the authorities 
to be emp01-vered is the 'authority e111powered to 1nake appo1ntnients 
to the Sclv·ice oj'ltl/.-/clr tire g6'f!Y:r1tmelif is ;"Or tire tiw.·e being 
a menzber >. The respondents belong to qf the Central Civil 
services. Though they belong to Class III or Class IV. there are 
Class 1 atrd Class ll officers ar SJ~V?ll therein. Rule 8 declares 
that only the President can make appoiniments to Class 1 in 
the service. If each of the clauses is read as envisaging a 
plura.~·ly aull.v:;r/tles as Cv"ntt.·n.:kd;"Or a,-;c.1 b"" clau.re (/),~•terall;· 
interpreted, it will also include the President who is one qf 
the authorities en1p01.vered to n1ake appoinhnents to the service 
of1~·hlch the concetn.td c,•i'lplo;'Ce is ,..,\'Clnber. This l:lfll render 
the entire ga111ut oj' the rules umvorkable. On t}11s interpretation, 
the President Wlll be the onJy appointing authority under Rule 2(a) 
ut all cares, being clearly be cvr, ... cct. l?ule ~"(a} ~s ,wl 
conte"tplate any authority other than the e1npowered to appoint a 
person belonging to the post or grade which the concerned 
gotVJrnmen/ emplOJ>e'-' hold.r. In that sense the b~-o parts of 
clause (i) and clause (ii) are not to be read d1str1butively to 
ascertain the authority e111p01vered to n1ake appoinhnents 
(a) to tli~ seri,ice {?7) to tire grade alt'W1 (c) to ll'Af' posl and 
consider the Jughest qf then1. One has to restrict onese!i to the 
or grade of the governnzent servant concerned and 1m•oke 
clause (i) or (ll) a.r the cast.., 111a;· be. TJ11rdl;.; lhe it'1.v;;/e 

purpose and intent qfRule 2(a) 1s to provide that appointing 
authority 111eans either the de facto or the ,1e jure appointing 
~·ir.. ,.._:,..'t r-1 1" .. :11 b,,. .._ __ .. __ _. ,..,,,.. ,1 .,,._,.. , ,,..,fl~- ... ,.1~ .. r .... ~,,.. 1...;1.~ "'" llVI ".Y· l' , ,, ., ... jJjJI .,.,, .... ,.,"' ' ' '"' • iS'<-TIC:-1 wuy • ycwn.i ·~· 

Only the Je jure authority can nzake the appo1ntn1ent but, 
occasionally, a superior authority or even a subordinate 
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authority (lvith h1s consent) cmlld have 111ade the appointn1ent. 
Again ii ls pqss1ble 11.Yll tlw .::11/Jwril)• CNl//<7l1v:red lo make tJ1e 
appointn1cnt or which 111ade the appointment at a different 
point of ti1ne. The whole intent or purpose of the ckfinition to safeguard 
agal;;s/ atr ln.lh:11·gcmenl ef.4 rti'cle J l l (1) ar.d e;rsw-e tltal a person 
can be dealt w1th only by either a person co111petent to appoint 
persons of J11s class or the person lVho appointed him, lvhoever happens 
to be higher ir: rank. That n1lc ls no: ir../'rir.ged t,.· the i.-:terprctqtion 
placed by the appellants. The provisions of schedule 11 1n the case of 
the railways which specify the appointing authority or an authority of 
eq.&f.--al£nt rank or atr)'' /;,~her at•tlior/ty a.r tire .:.~:.Scipllnary aut/ro;ity 
are also consistent w1th thrs interpretation. Fourthly, the interpretation 
sought to be placed by the respondents. On Rule 2(a) zs art1ficzal and 
slrair.cd lt a,wo.vnls to s.z;,ing that a person ~ ~-/;·o fs cmp~::crcd to 
appoint a govern1nent sen 1ant (as the Director, DERL, for exa111ple, 
undoubtedly is) and lvho has also appointed hi1n \viii not be the 
uppoln.~;r.1.; .:;;,.·lhor.-ty; because thror.ttlcal~;,~ ev·en a more superior 
authori~y could J1ave appointed hi111 despite having delegated hrs 
authority in this regard to a subordinate. On the contrary, the 
fr.te1pretalion urge..,1 b}' the Union 1~ill not adverse/;• affect the Jl'e11· 
e111ployees, if any, who may be appointed by a supen or scheduled 
authority despite delegation of such polver to a subordinate authority. 
~1;1or, ir. suclr a .x:re, the super/or autlrorlty· lt'ONl.:.1 be the person 1vho /;.:;s 
factual'Jy appointed such an employee and he will clearly be the 
'appointing authority' by virtue of Rule 2(a). Lastly, the interpretation 
soughtj'or b;• the !.}r.ior. is con.r/stcr.t uit~· prxtical consi.1eration. 
The appointing authority under the Schedule rs a h1gh-ranJ...rzng 
authorfty and. in an organization like the railways for instance, it will 
be 1:irtua/~y l 111poJ-.s-i'blc J-'"or Jrlm to a:ms,\-ler eac/r a1rcl et-'\fty ~c of 
appointment o;; or disciplinary action against all the Class 111 or Class 
IV employees in the O rganisation. It is 1ndeed this realzzation that has 
rt!r.dered nect!ssary• delegation of the po1~'Cr 0" appoinl!r.•ent ar.d can,w:;-t 
be ignored, in the absence oj· compelling reasons, in the nlatter of 
disciplinary powers. 

16.0n behalf of the resvont-fents, it is contended that the intention of .. ... - . 
tire rules is to reJ·trlct po>~~rs q/' d.'sciplir.e ;"rom· bei1rg exercised bJ · .zl/ 
appo1nt1ng authorities . Centralrsatron, it rs urged, is the ob1ect This 
contention is not borne out by the table of 1nnu111erable disciplinary1 
aA•thon:Jes set o,-..·t ilr the schedule, llC\' to speak 0rtJ.-are or. 1~i.YJRl 
.factual or special powers have been conj erred by the by the President 
(as lvas indeed done 1n n1any of these ve1y ca'ies later). As a gainst tlus, 
Sri i

0 al, J-'Or //;e app~llant.r pointec/ a;,·t l/;at .)4 an-e /;as regard to th.r 
strength ql the raillvay stqff or the other class 111 or 111 stall e1nployed in 
various civil services, the interpretation urged on behalf of. the 
re.r{i'C'ltder.ts i~'Ol.'ld cast ar. lmpo.rslb/e burden qr 1~vrk °"' the at.<tkori.W!.r 
specij1ed rn the schedule to whom alone the respondents seek to conjine 
the power to take disciplinary proceedings. There is force in this 
CY:mtention. ,, 

7. Following the same ren1oval order passed by D.RJvI.1 was upheld in 

Union of India and Others \ 1s. N. V. Phaneendran 1995 SCC (L&S) page 1351 . 
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8. So, the crux of the tnatter is \Vho actually appointed the applicant in 

group C and in grade 5500-10
1
500. If under the powers so delegated or under the 

relevant service Rule~ respondent No.4l was appointing authority of Asstl Station 

Master in group 'C' 1 but the applicant was appointed by the general Mana~er1 as he 

al)!'\ertsl latter alone will be the appointing authority, tor purposes of imposing major 

penalty. If he \Vas appointed by resvon<lent No.4, and was given grade of Rs. 5500-

10!5001 then in view what h.as been said by the Apex court, respondent No.4, being 

appointing a11thority \vill be cotnpetent to serve charge shee~ appoint Inquiry officer 

and im1lose penalty of removal. 

9. As observed earlier~ appointment letter is not on recor~ to make the 

point clear, as to who actually appointed the applicant In view of the instructions 

dated 21.8.1964 and 21.2.19641 as referred and relied on by Shri Dwivedi, tl1e 

General manager is to treat as appointing authority of the applicant. 

10. So, in the result, the entire proceeding<; right from issuance of charge 

sheet to dismissal of appea~ became null and voi~ being without jurisdictio~ and 

deserve to be quashed. 

11. In such a cai;e proper course seems to be to leave it to the Competent 

Appointing Authority~ to proceed afresh, in accordance \vith Rules and take fmal 

decision in the matter. In the facts and circumstances of the case and con.~idering the 

nature of charges> we \vould like to provide that wages for the period from remoYal 

dated 7.3.05, to this date .• shall abide the out come of fresh proceedings. 

12. So~ the charge sheet dated 10.11.2003 .. enquiry report dated 12.1.2005 

(A-3 and A-4). impugned orders dated 23.6.2005 and 7.3.2005 (A-1 and A-2) are 

quashed. but with a direction to the appointing authority of the applicant namely the 

General manager (respondent No.1) initiate disciplinary proceedings afresh, in 

accordance \vith Rules of 1968 .. and pass suitable orders. So far as the Back wages 

from date of removal i.e. 7.3.2005 to this date are conceme4 \Ve direct the same shall 

abide the outcome of fresh proceedings. The appropriate authority shall be free to 

i1ass appropriate orders as oer Rules as , ) . 
costs. . "' , o . ,/ ...,..___"->--------"<.__. 

Dated~ . 2007 

Uv/ 

MEMBER(A) 

e found ju.~ and proper. No order as to 

- ~·~ 
VIC CHA.Im1AN 
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