Ogen Court.

CENTRAL ADMINISTRATIVE TRIBUNAL
ALLAHABAD BENCH : ALLAHABAD

Original Application Ne,1052 ef 2004.

Allahabad this the 36th day of September 2064,
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Hen .ble Mr. Justice S.R. Singh, V.C.
Hon'le Mrs. Reli Srivastava, A.M.

Ashok Kumar Srivastava

S/e Late Udai Narayan Srivastava,

presently posted as” Law Assistant in

Chief Cemmercial Manager Office, N.E Railway,
Gorakhpur .

Hari Ram S/e late Tameshwar
presently posted as Chief lLaw Assistant,
in Chief Cemmercial Manager, Gerakhpur .

Krishna Geopal Singh

S/e late Vishwanath Singh

presently posted as Chief law Assistant,
Chief Cemmercial Menager Office, Gerakhpur.

Brajesh Pandey S/e late K.D. Pandey
presently posted as Chief Law Assistant,
in Chief Coemmercial Manager, N.E. Railway,

_Gorakhpur.

Raj Kumar Gupta S/e Sri Jagdish Prasad
presently posted as Chief Law Assistant,
in Chisf Commercial Manager, N.E. Railway,
Gorak hpur.

Shesh Kumar Srivastava S/e Late G.P. Srivastava
presently posted as Chief law Assistant, in
Chief Cemmercial Menager, N.E. Railway, Gerakhpur.

Igbal Parvez S/e Late Neerul Hassan
presently posted as Chief lLaw Assistant
in Chief Commercial Manager, N.E. Railway,
Gorak hpur.

Amit Kumar Srivastava S/e Sri D.P. Srivastava
presently posted as Chief Law Assistant, in
Chief Commercial Manager, N.E. Railway,
Gerakhpur.

Shahab Ashraf S/e late Wahab Ashraf
presently posted as Chief law Assistant,
in Chief Cemmercial Manager, N.E. Railway,
Gerakhpur.

Ke.K. Lal Srivastava S/e Parashu Rem lal.
presently posted as Chief law Assistant,
in Chief Cemmercial Manager, N.E Railway,
Gerak hpur . 2

Rajesh Kumar Srivastava S/e Late K.B. lLal
presently posted as Chief Law Assistant,
in Chief Cemmercial Manager, N.E. Railway,
Gerakhpur.
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Prem Prakash Dubey S/e Sri V.P. Dubey
presently posted as Chief Law Assistant,
in Chief Cemmercial lMsnager, MN.E. Railway,
Gorakhpur.

Dinesh Chand Tiwari S/e Sri J.P.Tewari
Presently posted as Law Assistant in
Chief Commercial Manager, N.E. Reilway,
Gorak hpur.

Vijai Bahadur Singh S/e Late Lal Singh
presently posted as Law Assistant,

in Chief Cemmercial Manager, N.E Railway,
Gorak hpur.

Ashek Tiwari S/e Late Sri K.C. Tewari
presently posted as Chief Law Assistant,
Law Office, N.E. Railway, Gerakhpur.

Radhey Shyam S/e Sri Shiya Ram
presently posted as Chief Law Assistant,
lLaw Office, N.E. Railway, Gerakhpur.

Basant Lal S/e Sri Shyam Bali
presently posted as Chief law Assistant,
Llaw Office, N.E. Railway, Gorakhpur.

Pankaj Kumar Gupta S/e Sri P.C. Gupta,
presently posted as Law Assistant,

Chief Administrative Office (Censtructien),
N.E. Railway, Gerakhpur.

Manej Srivastava S/e Sri (late) K.K. Srivastava,
presently posted as law Assistant,
Law Office, N.E. Railway, Gerakhpur.

R.S. Chandel S/e Sri Mehan Singh,
presently posted as Chief Law Assistant,
Law Office, N.E. Railway, Gerakhpur.

Javed Akhtar S/o Late Mehd. Ali,
presently posted as Chief Law Assistant,
Law Office, N.E. Railway, Gerakhpur.

Ved Prakash Tripathi S/e Sri S.K. Tripathi
presently posted as Chief Law Assistant,
Law Office, N.E. Railway, Gorakhpur.

S.K. Sagar S/e Sri Ram Baran
presently posted as Chief Law Assistant,
law Office, N.E. Railway, Gorakhpur.

2 ee8 00 .Applicants.

(By Advecate : Sri V.K. Geel)

Versus.
Union ef India
through Secretary,
Railway Boeard, New Delhi.

Unien of India threugh General Manager,
Nerth Eastern Railway, Gerakhpur.

Senior Deputy General Manager,
Nerth Eastern Railway, Gorakhpur.

Chief Personnel Officer,
North Eastern Railway, Gerakhpur.
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Se Chief Cemmercial Manager,
Nerth Eastern Railway, Gerakhpur.
e e ¥ & aRESPOVIden'tS ®
(By Advecate : Sri K.P. Singh)

O RD.ER

Bg H@n'ble f‘uk.JuStice SeRe Siﬂgh,_y.c-
Heard Sri V.K. Goel learned ceunsel fer the applicants,
Sri K.P. Singh learned ceunsel for the respondents and

perused the receords.

2a The applicants, whe are Chlef Law Assistants/Law
Assistants in Nerth Eastern Railway at Gerakhpur, are
aggrieved by the cemmunicatien contained in letter dated
24.08.2004, issued by Assistant Persennel Officer (T) en
behalf of General Manager (P), North Zastern Railway

as well as letter dated ©8.07.84 circulated by A.P.O. (T)

en behalf of General Manager (P) thereby circulating
transfer policy framed by the Senior Deputy General Manager,
Nerth Eastern Railway, cepies whereof have been annexed as

Annexure A=l and A=2.

3 The Transfer policy, as initially contaired in
Circular dated ©8.07.%4, stands modified by subsequent
circular/letter dated 24.08.04 on consideration of
representations received as against the initial transfer
policy circulated vide letter dated €8,87.€4. Four of the
applicants have been transferred from Headquarter, Gerakhpur
t0 Divisional Offices either at Izzatnagar er lucknow. The
transfer erder which was passed on €8.09.2004 is not
impugned, theugh in the interim order it was made clear

that any transfer pursuant te the transfer pelicy would

abide by the result ef the O.A.

4o Impugned transfer peolicy as framed by Senior
Deputy General Msnager, North Eastern Railway, Gerakhpur

is assailed en the ground, firstly, that the Senior

Deputy Cenerzl hhiager was not competent to frame

@ et e 04/.-




transfer pelicy in that the power te frame the transfef
policy is vested with the Railway Beard; secondly, the
transfar policy is contrary te and inconsistent with paragraph
2026 of the Railway Establishment Cede which contains
transfer pelicy framed by the Railway Board; and thirdly,
that the impugned transfer pelicy is arbitrary. For the
respondents, it has been contended by Sri K.P. Singh

that the transfer policy framed by the Railway Beard, as
contained in the Railway Establishment Code, does not
jnhibit the Senier Deputy General Manager te frame
guidelines with @ view te regulating exercise of pewer
vested with him fer transfer ef Railway employees from
Headquarter te Divisional Office and Vice-Versa. It has
alse been submitted by learned counsel for the respondents
that the impugned transfer policy is neither arbitrary nor

discriminatery.

Se We have given our anxious considerations te the

submissions made accress the bar.

6 Para 226 of Railway Establishment Cede Vel-1
being re levant to the questien involved in the case is

quoted below =

1956, Transfer- Ordinarily, a Railway servant shall

be employed throughout his service en the Railway

or Railway Establishment te which he is postecd . -u

on first appointment and shall have no claim as ef
right for transfer te another Railway or another
ectablishment. In the exigencies of service, however,
it shall be open te the President te transfer the
Railway servant to any other department or Railway er
Railway Estaeblishment including a preject in er ocut of
India. In regard te Greup 'C*! and Greup D' Railway
Servants, the power of the President under this rule in
respect of transfer, within India, may be exercised

by the General Manager or by a lower authority te whem
the power may be re-delegated.

Railway Minister 's decision-Requests from Railway
servants in Greup 'C' & ' feor itransfer from one

to Railway to another on grounds of special cases of
hardships may be considered faveurably by the Railway
Administratien. Such'. staff transferred at their
request from one railway te another shall be placed
pelew all existing confirmed and efficiating steff in
the relevant grade in the promotien greup in the new
establishment, irrespective of date of confirmaticn
or length ef officiating service of he transferred

empleyees®. 5/
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It would be evident from para 226 of the Railway
Establishment Code extracted above that 'ordinarily?!, a
railway servant shall be employed throughout his service
oen the Railway or Railway Establishment to which he is
posted on first appointment and shall have no claim as of
right for transfer to another establishment. In the exigencies
of service, hewever, President is vested with power to
transfer railway servant to any other department or railway
or Railway Establishment including a project in or out of
India. It is further provided that in regard to Group *C*
and Group 'D' Railway servants, the power of the President
under this rule in respect of transfer, within India, may
be exercised by the General lMenager or by a lower authority
to whom the power may be re-delegated. It is, thus, evident
that whiie a Railway Servant cannot claim as of right for
transfer to another Railway or another Establishment, there
is no restriction on the power vested with General Manager
to transfer a Railway employees within the same Railway.

The power may ge re~de legated to transfer the Railway servant
to any department or any Railway Establishment including

a project in or out of India. That a-part, right to remain
posted on the Railway or Railway Establishment to which a
Railway employee is first posted, is not an absolute right,

for word 'erdinsrily! with which paragraph 226 begins makes

it asbundantly clear that there is no such absolute right vested
in a Railway Servant to remein on the Railway or Railway
Establishment to which he was posted on the first

appointment. In any case nothing in paragraph 226 inhzbits

the General Msnager and for that purpose the Senior

Deputy General Manager to transfer Railway servapt froem

one piace to another on the same Railway and to formulate

a policy regulating exercise of discretion in this regard.

We are not impressed with the submission made by learned wun®ls

for the applicant that the impugned transfer policy suffers for

a
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frem the lack of jurisdictien.

by 30 The next questicn that arises fer coénsideraticn is
whether the impugned transfer policy is arbitrery. With

a view te appreciating the contentien, we consider it

apt and proper te quote the relevant part of the Circular

dated 68.07.2004 :-
“fasrre gafear ¥ arvagr ¥ sTiva Ter 5ty geTes/fafy seToe

X0FT0 7450-11500 o3 ¥07T0 £500-10500 &T TYTAT=A7

vd gaTETAT &g A fa a7 fagfeo o

TETEAT Y ﬂ’mqrrf ¥ oTdva gey fafy wTm/ 5ty w/Tw
FFIATT 7450~-11500 9 6500-10500 T FYTIT=ATT U TEEYTIAT gd
gfres 3T 9ETYgS—ye AeTEy & P97 Irf9 fagffrg & & -
I § ¥ ge7 fafy meTse/fafy 7196 ¥0aT0 7450-11500
6500-10500 3T v8F ¥ PieyThrd & dyT dsa ¥ ve@qT 3Ty &, =2
a5 a6 38T ¥ fefya 8T 5T ot 98 @ goTafs TavgT 3T
FYTAT=ATYd ST &1 HTaywsar #8qg 7 € |
ial ge fafy grag aT=7 & 5 ¥sv & ofmwsqw sfwTeT 6T
FTAT=aey f&ar 97aT & #d- 3wy ffy swetw/fify 8w Joavo
7450~1 1500 4T 6500-10500 & 357 ¥ ¥ Ffcsan a7 TT &
aeqTed ¥ &7 g & The mose ¥ ORET 3w g qaegThra feoT
ATT, faad avse ¥ 2 gTW oT oTAYTT 2T aoyTaT ¥, =@ Ow
Fafy T 99T 01-07-02 ¥ F5aT avmT |
¥ sTISEa SHRTLT, a7 96 e § geeyTivra @I H99T 2 979
ST STITA 977 &% & gyaTd &7 gegres ¥ /9T | $3v ¥ gureafq
d4T 977 & mEEsT 95 Ay afgTeT T avse ¥ qaEgTRE 5T AT
qT 985 geATey ¥ Yr o Teg fafy H’éT’I‘/ﬁ?ﬁI TETIE JOoHTD
745011500 A4T 6500=10500 &T «0es’ X 02 3 IT FTHTE TTT BT
ATINT | qEOyaTd AT o9 a4 T aved ¥ gEerTira fRuT armT
g P ofefeyfa ¥ 2037 meTyw=ye AeTen & exfraua agres
a7 &7 fodT o7 gen f5fy wErw/ iy weTwm & wyTaTEAvy 7 ey
FITTY X PrETT f5aT arieT |

ITTTFG ATYTT TT ¥ ey fafy wrmw/fafy serEY oY
CYTAT=AT/ T3 =TT T¢ TEeqTqaT T I "

The impugned circular has been medified te the fellowing

extent *

G
Yy Goas -
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n(i) The empleyees who have dlready done a tenure of
at least one year in any ene of the division and
are currently posted at GKP will be excluded from
the Ist roeund ef retatienal transfer.

(1i) They will flowey¥er have te carry out transfer out
of GJK.P. when under rotatienal transfer all
empleﬁzes have carried out transfer out of GKP
and their turn comes again as per guide lines
decided®.

8. It has been contended by Sri V.K. Geel learned ceunsel
for the applicant that provisien contaimed in Clause IV of
circular dated ©8.07.2004 which provides fer transfer of
junior most empleoyees for a pericd of twe years en
pericdical/rotatien basis is illegal and arbitrary in as
much as senier most empleyees shoeuld have been preferred
instead of junier ones. It cannot be gain-said that the
formalation ef pelicy laying dewn norms and guidelines fer
exercise of discretien is the prerogative of the executive
or administratien. In eur epinien the Tribunal cannet sit

in appeal over the pelicy which has been framed by the
Competent Autherity. We de not find any inherent inconsistancy
between the jimpugned pelicy and the ene framed by the
Railwafzafge%aﬂéra 226 of the Indian Reilway Establishment
Code. It was for the Competent Autherity as te whoe should
first ge on periodically/retaticnal basis. The scheme

cannet be faulted merely because it is not en the basis ef
length of service at the Headquarter and is rather based

en sg{niority. That by itself is ne greund te hold

that the policy as illegal and arbitrary in as mich as

that weuld be equally applied to all empleyces and thus
there would be no discriminatien. le are ef the view that
the imugned policy neither suffers frem lack ef jurisdictien
nor does it run ceunter te the pelicy laid down by the
Railway Establishment Cede nor dees it suffer from
arbitrariness so as attract the provision of Article 14

ef the Constitutionh

GM\/ ik .. 8/ ‘
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94 It is then submitted by Sri V.K. Goeel learned counsel
fer the applicant that the matter of retatienal transfer
visualized by the impugned pelicy is alreaay coveredLﬁhe policy
laid dewn by the Railway Beard Circular dated 24.87.1979
and 07.02,198¢ and therefere, there was ne need or occasioen
for framing another policy. In eur opinion, the impugred
transfer policy being supplementary in nature can always
be framed by Senior Deputy General Menager with a view te

regulate the exercise of discretienary power vested with him.

16, Hewever, it may be observed that if any individual
empleoyee has suffered any hardship due te mid academic

2R
k@pen te him te make a representation

befere Senier Deputy General Manager, Nerth Eastern

transfer, it weuld

Railway for redressal of grievance. If any such representation
is filed, the said Authority shall leok inte the grievance
of such applicent and take appropriate decisien en the

representatien in accerdance with law.

11 In view ef the above, the O.A. is dismissed subject

to the above observatien. Interim erder is vacated.

Ne costs.

g %o/

Momber-A Vice-Chairman.

Manish/-



