
,' ::<eserved 

original Application No . 69 of 2004 - ----- - -·- --

Hon ' ble Mr . A. K · Bhatnagar. Member ( J ) 
Hon ' bl e Mr . o . R. Tiwari . Member (A ) ________ ....._.... ___ -·- -·--- ------

I shtiag,ue Ahmad Khan . Audit Officer. Office of the 

P . A . G . (Audit) I U. P • • Allahat ad. Son of Late Mohd . 

Idrish Khan , Resident of 231 C/2K Neem Sarai . 

Allahabad . 

Versus 

l . The Union of India through the Secretary. Ministry 

of Personnel . Public Grievances and Pension(Dei;:a rt­

ment of Personnel and 'rraining) , New Delhi . 

2 . The Comptroller anc1 Auditor General of India , 10 

Bahadur Shah zafar Marg • New Delhi . 

3 . The Principal Accountant General . Audit- 1, U. P . Office 

Of the P . A.G • Audit-I . U.P . Al l aha.J:i'id . 

Res ;eonde nt s 

0 RD ER - - -
~I Hon • b! f! Mr . E..:!.:_ T 1 wa ri • __!:!~ rn~ rihl 

By t.his o .A . filed l:ll1der Section 19 of the 

Admini•trati ve Tribunals Act . 1 985, the applicant has 

prayed for the following reliefs:-

( i) That in view of the facts :::i nd l egal p:>sit.ion 

of the case this Hon' ble 'l'ribWlal may graciously 

be pleased t.o issue mandamlls to respondent nos . 2 
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and 3 to take i.1 . 2002 as the deemed date of 

applicant's prom::>tion t.o the cadre of Audit 

Officer instead of 5 . 2 . 2 002 and give him 

conseq uential relief . 

(2 ) That this Hon ' ble Tribunal may l:e pleased to 

n'l&ndate respondent nos .2 and 3 to convene 

departmental promotion oom.~ittee immediately 

for i mplementing consequentia l relief i . e . 

considering prom:>tion of the applicant to the 

cadre of Senior Audit Officer in the current 
panel year 2004 as still there are vacancies 

in the cadre in the current year and the Panel 

for the year 2004 has already exhausted . 

(3) That this Hon'ble Tribunal may be pleased to 

mandate the t in view of the cadres of Senior 

Audit Officers and Audit Officers being one 

in respect of work allotment . the date of 

applicant ' s promotion to senior Audit Officer 

cadre f(j)r all purposes includin;a pay and 

allowances would be the date of vacancy aQainst 

which a ppl i cant ' s promotion l«:> uld be made 

irrespective of the date of D. P. C. meeting 
l:lecau.se for fault of the office the a pplioant 

need not suffer unnecessarily. Applioant•s 

na me would have been there in the Panel for 

200 4 had his date of promotion in the cadre 

of Audit Officer been taken rightly for con­

sidering promotion to the cadre of Senior 

Audit Officer ." 

Filterin;;i out the details. the necessary factual 

watrix to decide the issue is that the applicant joined 

the Office of Aocountant General . U • .1? •• Allahabad in the 

year 1973 as an A.Uditor . on his passi~ the s .o .a . E. of 

1982 ~ he was promated as Section officer(Audit) on 06 . 10 . 83 . 

In 1989 he was premoted as Assistant l~ udit Officer . on 

cC:i>mpletion of S years .:):)mbined Service as s.o . / A·A·O· as 

p~ r the Statutory Rule ' Indian A(.ldit .and AOco_unts Depart­

met t ' (Accounts Officer~ud1t Off1cer) Reoruitme nt Rules . 1989 • 
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one becomes e l igible for promot10n to the pG>St of Aadit 

Officer but because o:if poor vacancy position in the Offic r:::. . 

the a.pplic.:s,nt had to wait for more than a decade for 

becom.ing eligible for pr0mot1on to the said pGst . However . 

tn 2 001 he was considered for promotion and he was at 

seria l no . 1 . As per the rule . the panel f<:i>r each year 

is ready and one is promot• d on Ist January eac h year . 

This is provided under the statuto ry rules and var1~us 

administrative inst.ructions issued by the C.A .. a . Office 

Circular/letters dated 14 . 04 . 2000. 11 . 01 . 2000. and 

07 . 12 . 1988. that 1s why it?-8 provided that promotion 

panels for Group • C' and '9' post may be prepared wel~ 

before the .beginni ng of panel year so that empanel l ed 

persons are promoted again.st the avai l able vacanci es on 

the fi r st working day of fanel year (annexure . 3). 

3 . The main grievance 0f the a ppl ieant i s that 

'because of laatity .. administra tive instructiens could not 

be adhereed. to in the preparation of ·c.he Audi1;. ·o.'fficer' s 

panel for the year 2:>02. which resulted in delayed 

promotion for the officers and they were promoted on 

05 . 02. 20:)2 . I t has beens·~tated that the applicant 'iBs 

at seri a l no . l and he was to be pr~moted en Ol st January 

of the year 2002 and as vacancies were avai l abl e on that 

date itself because l 7 promotions - were made in February. 

2002 and it has be n preswned that. these vacancies did 

not a.rise in February(a ~opy of prometion order 0£ 

os . 02 . 2002 is at annexure-4). It has been pleaded 

that for wha tevt' r reasons the promo t1on.s we re delayed. 

delay could have been rectifi ed by taking resort to 

"deemifl.d provisi ons" in service jurisprudence . It has 

been str<ll>ngl y contended that in the interest of .•• pg . 4/ -
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substantial justioe. a pplicant's date of pr~motion 

would have been deemed to be on 01.01.2002 though 

this could have entitled the applicant for pay and 

a llowance s frem the date of actual promotion. 

4. The applicant made a detailed representation 

dated 03 . 04.2ao3 to the c.A . G. of India. there ' is Cadre 

Ottntrolling Authority 1 . e . Principal Accountant General 
deemed te be 

Audit r:J . P . to the effect that he beLpromoted w.e.f . 

01 . 01.2002 . His representation could not find favour 

with the competent-authority and he received the impugned 

order dated 07 .1 1.2003 which did not give any reason 

nd he was simply informed that his request regarding 

deemed date of promotion had not been acoeded t~ by 

the Headquarters office (annexure .l ) After this rejection 

letter. the applicant again made an application dated 

14.12.2003 to the Prineipal Accountant General for 

onward trans:diission to the C.A . G. stating therein that. 

other course pen to the authorities for remedying the 

si tua 'ti·on and doing substantial justice to the applicant. 

':t;'his appli ,::ation is at annexure-6 and has nst been 

replied so far. 

s. Beirg aggrieved. the applicant has assailed 

the impug.ned order on multipl grounds mentioned in 

paragraph no . s and its sub paragrap~ The main ground 

for challenge is that t.he st.a tutory previsions and 

various departmental -instructions have not been given 

e f fect to by the competent authorities . It has also 

been con..t,ended that he is being deprived of the deemed 
"/:" lJt-;. u...... 

promoth>n. is vielative of Article 14 of the c nstitlltion ,.. 
of India . He would su_ffer great loss because his delayed 

promotion in the present cadre 1N0uld deprive him of his 
~, ..• pg .s/-
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promotion to the next dadre of Senior Audit Officer 

w.e.£. o+.01.2oos. He has also stated that he was 
he · 

not considered by the D. P.C. fer 2004 panel asLhae 

not ccmple tef'. 2 years 

be i ncurr~inancial 

allowances. It would 

service 0n 31.12.2003. He will 

loss every r~ont.h in ·pay and 

al s result~ in long run in the 
fr 

lGss of r1is pensionary benefits . 

The respondents.on the other hand. hav 

resisted the contentions~submissions of the applioant 

by filirg a detailed counter-affidavit.. and have sub­

mitted that the wGrk relating to the preparation cf 

panel of A . A.a. to the Audit officer wa.s started in 

October. 2001. taking into aoc~unt the deemed vacancies 

because of retirement. de~pu-tation etc . Immedia. tel y 

C.A.G· Office was apprsached Gn 21.11.2001 for appn>val 

<J>f the size of panel for 2002 as per instructions contended 

in the Headquarters letter dated 01.11.2001. The C.A.G. 

Offioe approved the size ef i;:anel of 29.11.2 001. Meanwhile 

tw·" A.Os had died. the refore, c.A.G. Office was appr<!>ached 

again for re.vise sl:ze of pi nel and the approval was 

received on 12.12.2001. Acaordingly, the D .P.~. was 

held $n 24.l2.2001 and on the same date it was sent to 

c . A . G. off ice. which they re turned wi tm certain <i>b ject ions. 

Meanwhile one of three o .p.c. members nemiaated by the 

Headquart.ers Office had gone eu.t side the India on official 

duty, the Headquarters' Office was req uested to oominate 

the replacement of the above members . As the replacement 

of s .c. Members was not available at Allahabad at that. time . 

the o .p.c. 00!Jld not meet immediately. After the panel 

was drawn by the D. P.C. on 30.01.2002 and the Headquarters' 

Offtee csnveyed its apprGval en os.02.2002 .. the pri:I>motions 

were made on the same date~ In view of this. they have ••• pg . 6/. 
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arguec:l that there was no administrative lac<ity but 

due to unavoidable and genuine reasons the pre>m::>tion 

cauld not be effected ear;lier and they were given 

e £feet only from o 5 . 02 . 2tl02 . They have al so sul!>mi t. ted 

that the representation of the applioant could not be 

acceded to and it was rejected on the ground that there 

was no rule for giving deemed prG>motion. · His second 

repr esentation again on 15 .12 . 2003 on the ::same 9raund 

to C. A. G. was nll>t forwarded •cause it did not contain 

any fresh material . In view 0£ these reasans . the 

respondents have submitted that O . A . has no merit .:ind 

be dismissed . 

7 . We have heard the learned counsel far beth 

the parties at length and have considered the rival 

submissions made by the caunsel from either side . and 

perused the record . 

8. Duri ti;) the course of arguments Shri s. J . D. 

Kapoor. couns e l for the applicant reiterated the facts 

and the legal grounds pleaded in the o .A • He relied 

on the decisio n in the case of Shri B.M. Jha Vs . Union 
-----~-___________ ....__, __ ---

of India of Principal Bench . New Delhi in O.A.No.2308 -.......---- .............. - .... --- - ... --~-- _..,.. __ - .., ___ ..,..... __ ....,_..,.._ _________ ......_._ 

of 1992 , decided on 11.01 . 2uoo. He further relied on ---- . . -- ,.._._,,...__._..__... - ... .._ .... ---
Uni~~-!~~~-Y~-!.~~-~'!J~!~~£2.Q._~.:.~.!=!.(L~S ) 665 

to _ontend t ha c. notional promotion granted from 

retrospective date is counted as a regular service and 

fQr prormtion it is as good as qualifying service as 

1 f one has aetuall y worked . He contends that. notional 

prerrotion CQ)llnts for payment of pay and allowances and 

in case some one is denied this . he will be entitled 

for arrears of pay and allowances. Shri Kap<1>or even 

l.. r " ~ · · · ·~pg . 7/-
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went to the extent of sllbmitting that in this case he 

is not pleading for pa..yment iJ>f sala.ry and a110wances 

etc •• his a r gument is limited to the point of QOUnting 

the service of the applicant only for the purpose of 

his prorotion t0> che next grade so as to enable him 

to cQmplete 2 years of service for the next promotion . 

He has relied on the Circular on the sublject of h0lding 

of D. P .C •• avoidance of delay(annexure-3) and contends 

that t.his Circular has not been fG>llowed in letter and 

spirit and there has been a clear breach of principles 

laid down in this circular regarding avoid ing 0f delay 

in heldi ng of D. P . Cs . which shows the laxity on the 

pa.rt of the respci>ndi::nts. Finally he con~luded his 

arguments by saying that t.he resp;:>ndents may be d ire-G:ted 

t(]) give mcional pronotian to the applicant which 

w:>o.ld entitle him t~ be eligible f~r next promotiQn 

on time . 

9 . 03unsel for the respondents Shri Amit Sthalekar 

Gppose ss the contention of collnsel for the applicant 

and he also relies on the facts stated in the C.A. He 

has specifically referred to paragraph no .6 of the co.unter 

affidavit and submits that there has :teen no delay as the 

prc;>cess f-or preparing the pa.mal ~o-nmenced in October.2001 

and all efforts have been made by the administratien to 

complete the panel on time. However, they could not 

complete the entire precees becallse of unav0idable 

reasons. He has drawn our attention to the same Circular 

on the subject of holding a>f D . P • .:s, last line of whi~J:a 

reads as follows:-

" •••••••••••. reasons thereof may please be indicated 

in the said annual return in the followi~ proferma; 

showing llnavoldable reasons ... 

• •• pg.8/-
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His emphas ise is on the fact.. that even in the Circular 
I ~YV\.c.{ pv--

relied on by the applicant.Sleaves room for indicating 

of reasons due to some unavoidable circ llll\stances. 

Despite the best effort put in bf the administration 

some delay has occurred because of unavoidable circum-

stance s prevailing in this case. 

10. 'rhe question which arises for consideration 

is whether the actian of the respondents is justified 

in view of the facts and circumstances mentioned above. 

We notice ...:i that administrat1Gn has put in the best 

efforts to complete che panel on time but unfortunately 

they have not been a ble do so. It is for this reason 

that eircular on this subject has been issued from time 

to time emphasising on the importance of avoidance of 

delay in the matt r of promotion of eligible staff . 

we rind. i n this ~ase. t here is a proforma ef annual 

re t.urn so as tQ meni tor the cases of delay in the matte r 

0£ prom::>ti<l>n. This proforma is to be filled in and if 

some u.navoidable circumstances crip in the-!"easons theref0r 

has to be indicated in this proforma. Inspite of all 

these precautionary measures. this case has been 11ela ye d 

by more tha n a month becau.se of the reasons explained b y 

the respondents. We h ave no reason tG disbelieve the 

reasG>ns fCl)r delay.explained "by the resp0ndents. In vi e w 

of this O.A .. is liable to be dismissed. 

11. As re9-arcls the reliance e>f the counsel for the 

applicant on t.he case law oited by him. we find that 

the facts o .f the case in hand are qlli.te different from 

the facts mentioned in those cases and hence they are 

distinguishable. It may also be noticed t hat the 
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Judgments cited by the co LLnsel for the applicant 

referst to the payment of pay and allowances tor 

notional promotion made in accordance with certain 

rules. The case of RajQria ( supra) is also not 
as 

applicable in this caseLin tba t case ootic>nal promotion 

granted earlie r has been held to be of regular nature 

of service for the purp:>se of promoti on te the next 

higher grade. In view of this .. the arguments of 

counsel fGr the applicant is not acceptable as in 

the cases cited by him. notional pr.;.)motion ba s al ready 

been granted under certain provisi~ns of· Recrui tme·nt 

Rllles .:i. nd the cases or the a. uthori ties for t.he purpose 

th n.t cer&ain consequential benefits accrued out of 

notional prom::?>tion . In this case. the notid:lnal 

promotion was not granted because there is absence 

of any provision in the Recruit.me nt Rules . Counsel 

for the applicant also could not. demonstrate under 

what rule respondents could have agre~d to his proposal 

for grant of hotional promotion. 

l2. In view of the facts and circumstances. and 

discussions made above. che a.A. is devoid of merit 

and is acoordingly dis~o.issed. 

/M.M./ 

'hf ' 
~c:;.-- ~ 

Member (A) 

N0 order as to cost. 

Mem~ 


