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OPEN COURT 

CENTRAL A~MINISTRATIUE TRIBUNAL 
AL AHABCf BENCH 

A AHABAQ 

Original Application No. 684/2004 

Dated: Thia the 21st day of July, 2004 -- -- ----- - --

HON'BLE MRS. MEERA CHHlBBER,JM 

l al ta Prasad son of Bhadai Lal, 

aged about 37 years, resident 

or village - Makdocmpur, Kazi, 

Post - Kokhraj, District - Allahabad. 

••••• Applicant. 

By Advocate: Shri Arvind Yadav 

VERSUS 

1. Union of India, through General Manager, 

Northern Central Rai luay, Allahabad. 

2. Divisional Railway Manager, Northern Central 

Railuay, O.R.M. Ofricer, Nauab Yusuf Road, 

Allahabad. 

3. Senior Divisional Personnel Officer, 

Northern Central Raiway, O.R.M. Officer, 

Nawab Yusuf Road, Allahabad. 

4. Senior Divisional Commercial Superintendent, 

D.R.M. Officer, Nawab Yusuf Road, Allahabad • 

• • • • Responds nts 

By Advocate: Shri A.K.Gaur 

By Hon'ble Mr s . Meara Chhibber, JM 

By thi s O.A. applicant hes sought the following 
relief( s ):-
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" (a) to issue a ~rit, order or direction 
in the nature or mandamus directing 
the respondents to regularise/absorb 
the services of the applicant. 

(b) to issue a writ, order or direction 
in the nature as this Hon• ble Court 
may deem fit end proper in the 
circumstances of the case. 

(c) Award coat of the petition to the 
applicant. n 

2. Learned counsel for the respondents at the 

threshold has raised a preliminary objection on the 

question of maintainability of the O.A. itself on the 

• ground that applicants had earlier filed O.A •No. 963 of 

1992 in this Tribunal elongwith number of other parsono., 

which was disposed of f on 03.11.1995 as f ollows(pg.60 

All the applicants shall be considered I 
at 63) :-
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for regul arisation in their own turn and I 
in case any of the juniors has been so I 
regularised the applicants who were senior 
and are considered fit for regularisation 
shall be considered to have b e en regularised 
from th e dates of regu lari sa ti on of such i~·-
ju ni ors. • 

ii/- Mean uhile they shall be considered for 
re-engagement as casual waterman in preferes l 
to their juniors. n 

The applicant herein riled a contempt petition alleging 

di eobedience of the orders dated 03. 11.1995 as referred 11 

• 
to above, which was di5missed by this Court on 01.11.99 

(pg 64 at 80). However, it was observed• in case 

applicants are aggrieved by the said orders passed by 

the respondents they can agitate the said m attar by 

filing Original Application. It is submitted by the 

counsel for respondents that if applicants wanted they 

could have filed D• J\••thereafter but they did not file anYi 
I 

o. A •• Present O.A. has been fi ls d only on 15.3. 2004 he, I 

tt\lererore, submitted this O.A • is not maintainable et 

••• pg 3/- •• 



j 

• 

: 3 : 

this stage. 

3. Counsel ror the applicant on the other hand submitted 

that after the order dated 01.11.1999 wa8 passed in the Canta 

pt Petition, applicant had filed "'rit petition in the Hon'ble 

High Court of Allahabad challenging the order dated 01.11.99 

but since that would not be maintainable he has withdrawn the 

said writ petition from Hon'ble High Court, therefore, this 

O.A. may be entertained as he had chosen a wrong forum. 

4. Counsel for the respondents on this aspect contended 

that even in the order, which has been passed by Hon'ble High 

Court, no liberty has been sought by the applicant to approach 

this Tribunal and the law is well settled that bnce a writ 

petition is dismissed without giving liberty to the applicant 

• 

' 

to re-agitate the matter, subsequent petition on the same 

ground cannot be entertained. He, thus, prayed that this O.A. -

should be dismissed. 

s. I have heard both the counsel and perused the orders 

as referred to above. Copy or the order dated 12.5.04 passed 

by Hon'ble High Court of Allahabad has been placed on record 

by the applicant. It is seen that in the order dated 01.11.99 
I 

applicant 1.1as given categorical liberty to challenge the j ~ -

order passed by the respondents by filing G. A• bl,I t applicant 

chose not to file any O.A •• On the contrary he challenged 

the said order itself before Hon'ble High Court by filing 

writ petition no.1024 of 2000. Thereaf tar he filed fresh u. A. 

on 15.3.2004 when the matter was still pending in the Hon'ble 

High Court, therefore. this o. A. could not have been filed in 

any case during the pendency of the writ petition in Hon•ble 

High Court. In the order dated 12.5.04 it is clearly written 

that counsel ror the petitioner is no longer interested in 

prosecuting the writ petition any further any preys that writ 

petition may be dismissed as not pressed. Accordingly writ 

pet~ion was dismissed as withdrawn. If counsel for the 

applicant felt that the writ petition uas not the correct 
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approach, be ought to have taken liberty from the Hon'ble High 

Court to file the o. A. before this Tribunal yhile setting the 

urit petition dismissed as withdrawn. Admittedly neither any such 

request was made by the applicant's counsel nor any liberty has 

been granted by the Hon'ble Hign Court of Allahabad. At this 

juncture it would be relevant to quote the judgment of Hon'ble 

Supreme Court reported in ( 1997) 2 Supreme Court Casea 534 
I 

where! n it was held that where the first writ pe ti ti on challengi rg 

the order of termi"n ation or service wa s withdrawn withoutgra:nt 

of liberty by the Court to file a second writ petition, the 

second writ petition for the t very purpose was rightly held by 

the High Court to be attr acting the principle of constructive 

res judiceta and, therefore, not maintainable. This ratio shall 

be applicable in the present cas e ae well because initially even 

though liberty wa s given by the Tribunal to file the fresh o . A. 

It uas not avail ed by th e applicant but he preferred to 

challenge the s ame in the Hon'ble High Court by challenging the 

order passed in the contempt petition. The \Jrit Peti ti.on was j 

pending for almo s t 5 ye ars in the Hon'ble High Court and it is 
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quite possible that writ p e tition wa s withdr awn because it was 

likely to be dismissed as is normally done by the pa rti es. Even ~ ·· 
otherwise counsel for the applicant should have taken liberty 

from the High Court to file the O. A. before Tribunal if he 

wanted to file fresh o. A.. It was held in the case of Zachariah 

~athew Vs. Union of Indi a and Others also reported in (1988) 7 

Administrative Tribunals Cases 478 that where petition was 

withdswn from Hon'bla High Court without obtaining leave of the 

Court to refile, it cannot be entertained by the Tribunal. 

6. In view of the above jtJdgmerts I am convinced that the 

present O~A. is not maintainable. The same is accordingly 

di smissed with no order as to costs . 

Member-(J) 

Brij esh/- •• 


