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OPEN COURT 

C.•bal All•i•isbative Tri••••I All•••••• 8e•c• 

All••····· 
A11ahal:>ad This The 28th Day O~ August 2008. 

ORIGINAL APPLICATION NO . 662 OF 2004 . 

Present: 

Hon'bl• Mr. Justice A.K. Yog, Mellber (J) 
Hon'ble Mr. K.S. Menon, Mellber (A) 

Thakur Das (S . C. ) aged about 40 years, son of Shri Nattho 
Lal, Resident of village Kalsatuyiya, Post Office 
Nawabganj , District Bare illy ... -·-·-·-·-·-·-·-·-·-·-·-.. ···-·· ·Applicant 
By Advocates : S/Shri K.K. Srivastava/K.P. Tiwari/K.P 

Singh 

Ve r sus • 

1. The Union of India through the Defe nce Secertary, 
Mi nistry of Defence Govt. of India South Block, 
New Delhi. 

2 . The Chief Engineer, Bareilly Zone, Sarvatra 

Bhawan, Station Road, Bareilly Cantt . Barei lly. 

3. The Conunander Works Engineer, Station Road , 

Barei lly Cantt . 

4. The Garrison Engineer N0 . 1, Military Engineering 

Service, Barielly Cantt . Bare1lly. 

5 . Shr1 Bhagwat Thakur (O . B. C. ) Grass Mandi Colony, 

N akat i a, Bare illy . ....................... _ .•.•.....•.•.•. .Respondents 

By Advocate : Shri Saumitra Singh . 

0 R D E R 
Delivered by~ Justice A.K. Yog, Mellber (J) 

Heard Shri K. P. Singh, Advocate assisted by Shr-i 

K. P Tiwari, Advocate counsel for the applicant . Shri Anil 

Kumar Dwivedi, Advocate appearing on behalf of 

respondents NO . l, 2 , 3 and 4 and none for the respondent 

NO . 5 . 

2 . Record shows that the applicant did not supply 

requis ite copy of the O.A. to enable the r egistry to 

serve notice upon res pondent no . 5 . We are, however, 
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proceeded to decide thi s case finally protecting right of 

the respondent N0.5. 

3 . We have perused t he pleadi ngs i n the O.A. and 

counter affidavit/ rejoinder on r eco rd. W1 thout adverting 

to the contentions made on behalf of respective parties 

with respect to seniority/roster/availabil i ty of reserved 

vacancies for Scheduled Caste etc, we find that this case 

can be decided on a short point as discussed here inafter . 

4. For convenience, we reproduce para 12 , 13 and 14 of 

the OA: 

"12. That all of sudden to the lllter sutprlae of the applicant, the 
respondent no. J has Issued a /elll!r NO. 1485-1-1281-Elo (2) dated 
17.9.1997 whereb} he cancelled the letter dated 12.4.1997, ~ 
bJ the respondent no. J. The ejfect of the lt!tlt!r dall!d 17.9.1997 ls 
that the appointment of the app/lcant has been cancelled l/legallJ, 
arbttl'arUJ and without g1"tng a11J opportllnli] of heartng to the 
applicant or shotting any cause bJ the respondent NO.J. 

1 J. That the af oresald actlon of thl! respondent NO. J Is 11/ega~ 
arbllrary and bad In IOl'I. Tiie candidates junior to hlm haYe been 
serYlng after being appotnled. 

14. That the appflcant has renab/] /.eamt that the respondent NO. 3 In 
order to accommodate one Bhagat Thakur, respondent no. 5 on 
exuaneous conslderatlons has cancelled the appointment lettm In 
respect of the applk:ant and has I~ an appotntment letter to 
respondent no. S as scheduled caste candidate. It ls speclfical/] 
twZde lt clear that the respondent NO. 5 belongs to other than 
backward comn1unlty and his name even does notflnd place In the 
select ltst Issued by the respondent No. J (Annexw-e 6)". 

'l'he aforesaid paragraphs have been replied by the 

respondents vide paras 10 and 11 of the counter affidavit 

and, for ready reference, quoted below: 

"10. That the contents of para 4..12 Qf the Original Appllcatlon are not 
admiUed as staled, hence denied. The app/lcani did not ft!Sllme his 
duties as alleged. The Issue of letter dated 17. 09.1997 cancelflng 
the let/er dated JZ.04.1997 ls a matter of record and ls admitted. 
The action has been taken in accordance with JnsVudlons and 
there is no lllegalitJ , or arbttlartn~ In lJ as alleged by the 
appllcant tn the paragraph under repl]. 

11. Tllat the contents of paragraphs Nos. 4.13 and 4..14 of the Original 
Appncaao11 are empl1at1ca/I] denled. The actlon taken ls tn 
accordance with lnsltuctlons. The avem1imls 01at the respondents 
No. J wU/ accommodate his OYrn 1nan are totally false and dented". 
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We may also refer to paras (a), (d) (e), (f), (g ) 

and (h) : 

" (a) 171aJ In the year 1997 JJ Yacancles of Chauktdar G.I.ICVB were 
released fur dtrect recrultment bJ Chief Engineer Centtal, 
Comman4, LucknDVI letilJr dated 02.01.1997 and Chlef Engineet 
/Jarell/} Zone's letter daJed 21.01.1997. The ~Id vacancies were 
dlsttlbuted ln the fol/owing manner as per old 100 point Raster:-

No. 

(d) 

{e) 

(/) 

(g) 

(h) 

(}) Chtmkldar G.I 12 Nos. 
SC 2 
ST Ml 
one 3 
~~ 5 
Ex. S/Men 2 

01) Ch<mkldar CVR 1 

SC 1 
The lnlef111ew was held on 08.03.1997 and the applicant was 
selected for appoJnled as Ch0ttkldar GI according to the Board 
proceedings recewed vlde Chief Engineer BareU/y Zone Bareill} 
letter dated 07.04.1997. Thereafter the Garrison Engineer NO.I 
was directed 11Jde thls ojJJce let1111dated12. 04.1997 to isS1'e oJ!er of 
appointment to the appllcant inf ormlng him to report to Garrison 
Englneet NO.I Barel/J.y on JS.04.1997 alongwlth his original 
cerOflcates and character certlflcates etc. 
By the llme uffer of appolnJment was ~ued a1ul candidate could 
join thetr dutles, a direction was rece!ved from the Chlef Dngtneer 
CC LucknOVI vlde signal dated 25.04.1997 to withhold the 
flnaflt11tlon ef Board procetXllngs. The main Issue/or withholding 
of the Board proceedings was to ensure that the reYlsed 100 polnls 
Roster came Into effect from 08. 09.1993. 
Accordingly tJ1e Chief Engineer Barel/Jy Zone l1lformed the qff1ce 
on telephone on 25. 04.1997 that no offer of appointments are to be 
issued to MT Drlvets and Chowkldar GI tlll further ordets. 
Slmultaneuusl} G.Es were dlrected vlde CM.B. Idler dated 
26. 04.1997 that no offer of appointment are to be ~ed to MT 
Drivers and ChOt'lkldar (GI) tlJ/j'urther orders. 
171aJ according to Uie revised JOO points Roster, 011Jy 2 vacancies 
came for SC candidates. The applicant has secured J'" poalilon Jn 
the mBt1t list. Ear/ler, 011e SC candidate tJamB/y Srl Munnt Lal son 
of Shrt Balurani had secured highest marks amongst SC 
candldat.es and he was also on the ~ posJJlon ln the tnl!fit /1st of 
Gene1al candidates hence he was shifted Jn accotdance with para 9 
(b) of Chief Bngtneer Centtal Command Lucknow /eJler dated 
J0.12.1996 and the appflcantgotselecfed against the r Yactz!ICJ of 
SC candidates according to his thJrd poslllon Jn the select list qf 
S. C candtdates. 
Subsequently on the reYlslon, the vacancy of General candldafl?s 
reduced to 4 Instead of 5 and therefore., the first 2 SC Candidates 
Jn the 1nerlt list have been selected against mo vacancies qf S.C 
quota. Therefore, the nan1e of the appflcant has been d~leled from 
the select list since Shrl Munnt Lal who was a S. C. but was selecled 
against the ~neral quota earner came to his 01JgJnal posltlon In 
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the S. C candidates due to the reductlon of one vacallCJ In the 
General candidates quota 11

• 

5 . In the context of preliminary submission of the 

respondents NO. 1 to 4 (represented by Shri Anil Kumar 

Dwivedi, Advocate), Shri K.P. Singh, Advocate referred to 

Annexure 6 to the O.A. to show that amongst eligible 

scheduled caste candidate' applicant should have been 

just below 'Sarvesh Kumar' as per seniority and even if 

these were two vacancies-after Sarvesh Kumar, Applicant 

was entitled to be selected and appointed . 

6 . Learned counsel for t he applicant further submits 

that even on reorientation/ recalculation of vacancies, 

(as alleged by the contesting respondents), two vacancies 

were available and thus applicant being at No. 2- was to 

be appointed. Learned counsel for the applicant submits 

that placement of applicant (as selected candidates) at 

Sl . No.3 is arbitrary, illegal and whimsical. We find 

that the contention of the applicant as per record before 

us is correct. We would have adjudicated these issues but 

for the reason that the pleadings lack requisite 

information. 

7 . On the other hand, we find categorical and specific 

averment on behalf of the applicant tha t the impugned 

order has issued in violation of principle of natural 

justice . The aforesaid pleadings, with regard to denial 

of opportunity of hearing, has not been denied. 

0. In view o f the above, the impugned order dated 

13.9.03 (Annexure 1 to the O.A. ) and consequential letter 

dated 17. 9 . 97 (Annexure 2 to the O.A.) are hereby set 

as ide with a direction to the respondent No. 2 to consider 

the grievance of the applicant afresh after affording 

opportunity of hearing to the applicant including 

respondent No. 5/ Bhagwat Thakur in accordance with law. 
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9. In the result, 

certified copy of the 

we direct the applicant to file 

order before respondent no.2/Chief 

Engineer, Bareilly Zone, Sarvatra Bhawan, Station Road, 

Bareilly Cantt. Bareilly alongwith copy of the O.A. with 

all Annexures as well as comprehensive written 

representation (if so advised) raising his grievance 

within 4 weeks and said Authority, provided it is filed 

within the stipulated time, shall consider the matter 

afresh on the basis of relevant record, Act, Rules, 

office order, Circulars and Guidelines etc, by passing a 

reasoned and speaking order, exercising unfettered 

discretion , 2 months of receipt of certified copy of this 

order as stipulated above and decision taken shall be 

communicated to the Applicant forthwith . 

10 . The o .A. stand al lowed by moulding the relief 

claimed to the extent i nd icated above . 

11 . No order as to costs . 

~ r 

/fa ~ 
Member (A) 

/))_. 
Member (J) 

Mani sh/-
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