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Reserved

CENTRAL ADMINISTRATIVE TRIBUNAL ALLAHABAD
BENCH ALLAHABAD

*****

(THIS THE ~ DAY OF --AJ.fl_, 2011)

Hon'ble Dr .K.B.S. Rajan, Member G)
Hon'ble Mr. S.N. Shukla. Member (A)

Original Application No.579 of 2004
(U/ s 19, Administrative Tribunal Act, 1985)

Ashok Kumar Mishra, aged about 37 years, S/o Shri Shiv Kumar
Mishra, Resident of Village - Khanapur, Post Ramganj, District -
Sultanpur.

-'

. Applicant

By Advocate: Shri M.K.Upadhyay

Versus

1. Union of India, through the General Manager, Baroda
House, Northern Railway, New Delhi.

2. Deputy Chief Commercial Manager (C), Northern Railway
Station Building, Varanasi.

3. Chief Claim Officer, Northern Railway, N.D.C.R. Building,
New Delhi.

..............• Respondents

Advocate: Shri P. Mathur
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ORDER

(Delivered by Hon. Dr. K. B. S. Rajan, Member-j)

1. The Case of the applicant is that he was functioning

in the Clerk of respondents' organization. He was issued with a

chare-sheet on 13.01.2001 for unauthorized absence from

04.05.2001. Sometime, in November 2001 to January 2002, the

applicant sent his medical leave application through telegrams.

An inquiry was conduced and the Inquiry Officer had given his

report on 17.12.2002 and the applicant was removed from service

by the order of Disciplinary Authority dated 07.04.2003. Appeal

filed by the applicant was unsuccessful when the Appellate

Authority rejected his appeal.

.~

2. The grounds adduced in the Original Application was

that Rule 9 (17) and Rule 9 (25) of the Railway Servant

(Disciplinary and Appeal), Rules 1968 have not been followed. In

addition, Rule 22 was not adhered to by the Appellate Authority.

3. Respondents have contested the O.A., they have

stated that this is not the first time that the applicant had been

arged with unauthorized absence. Earlier, the applicant was
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absconding from duty for 722 days and he was initially served with

a major charge-sheet. An Inquiry Officer was nominated. The

applicant was asked to nominate defence assistance, if so desired.

The applicant did not cooperate, as a result of it, ex parte inquiry

was conducted and the applicant was removed from service by the

Disciplinary Authority. The applicant preferred an Appeal against

the order of Disciplinary Authority and the Appellate Authority

took a lenient view and reinstated the applicant as Senior Clerk

for a period of six months during which the performance of the

applicant was to be closely watched so that in the event of
...~

satisfactory performance his services were to be regularized. After

joining on 09.07.1996, the applicant had in all, worked just for

nine full days and three half days. As such, he was once again

issued with a charge-sheet on 20.05.1997, which was duly

delivered to the applicant. Adopting the earlier non cooperative

method, the applicant failed to attend the inquiry and as such

once again ex parte inquiry took place. Result, the penalty of

removal from service was imposed. Once again on appeal, the

Appellate Authority took a lenient view and on humanitarian

ground this time, he had reduced the penalty from removal to

reductio to a lower rank in the post of clerk in the grade of 3050~
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4590 and fixing the pay at Rs.3050 for three years. The usual

watching of performance continued this time also.

4. This time as well, the applicant was thoroughly

irregular in his attendance and during the period from December

2000 to May 2001 he had attended the Office only for 71 days.

When a communication was sent to him through special

messenger on 11.07.2001 asking him to resume duties, he refused

to receive the same and verbally informed the messenger that he

would attend the office; but did not.
.,
';i

5. The above act of the applicant forced the respondents

to proceed against the applicant by issuing a charge sheet for major

penalty. This time again on his failure to attend the inquiry, the

inquiry was completed ex parte and Disciplinary Authority has

removed the applicant from service vide order dated 07.04.2003.

The applicant filed his Appeal but this time the Appellate

Authority rejected the Appeal.

6. As regards, the grounds of the application especially

non-adherence to the respective Rules, the respondents have stated

that a uate opportunity was given to the applicant and yet since
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he had not availed of the same, penalty of removal from service

was rightly passed.

7. Applicant has filed his Rejoinder Affidavit, reiterating

his contentions as raised in the O.A.

8. Original record of Disciplinary proceeding was called

for and the same was made available. The charge sheet issued to

the applicant reads as under.-

"m ~ Cff11R" fii-m; R1(i)C!5 cpJ mrfr1 & ~ ~ 1{
1fTlJ f4wkI'? 2000 cpJ cpRf w PJgfclrt fc/Jl!r 7J7lT/ f4r17¢
04.05.2001 cpJ ;]N'<Il!frt 14:00 ~ # -q fiAT fcRtT 7Jf ?[EPfT ct
C!5/ma2/ # ~ ~ 7J7l 31'R cpRf w rrtf (Y!'ft / ff
C!572!fa2/ 1{ ~ m ct ~ 1{ ~ ?[EPfT ~ f4rt7¢
11-7-2001 cpJ "fCTll) iJRT ~ FR Cff 'rr& w ~ 7J7lT Fvr#
JTITff ~ ct \jq'<lrrt -q C!5/ma2/ 1{ f4rt/¢ 16.07.2001 cpJ
~ m ct #Iv %T / WTJ -q OJ" nt C!5/2/fa2/ SV ~ OJ" 1ft
CfiTt ?[EPfT fi:J 1J1412!/ /

.,

m fii-m- cpr \jq0@ ~ cpRf ct JTffr em- (>fJq,?qJtf) cpr
FJlrrcp #/ 31'R fflr ClR¢ ~ ?c>r #err ~ ~ 1966

qft W?T 3. 1 (!, / / & //J) cpr ~ \3(Y(Yftirt fc/Jl!r #/ "

9. The applicant had been sending telegrams over

telegrams and by letter dated 03.04.2002 he had informed the

authority in response to letter dated 21.03.2002 that he had been

keeping unwelL Similarly, on 19.4.2002, to another letter dated

3.4.2002, hehad informed about his illness.
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10. Since, the applicant had not participated in the

inquiry. The Inquiry Authority conducted the inquiry. The

inquiry officer has given the report inter alia as hereunder-

" Fc/r:rlr:- ;;ft ~ cglfT? fii-m; #tfCIC/5 cpJ v:nift fcp-qr 7JllT

l1frfCIi rwf-s Rr:t/¢ 13.8.2001

;;ft ~ cglfT? fii-m; #tfCIC/5, ~ vel J!rrcp ~ lifT fcp
Rr:t/¢ 4.5.2001 # fiAT fiIRtt rlf ?[EFfT ct ~ # et 7J7l ~
~ 7f ~ Rr:t/¢ 13.08.2001 cpJ l1frfCIi rwf-s v:nift fcp-qr
7JllT /

3Ij~77'HPJC/5 ~ \371 !]OWOJTO/~ ;f eRr 7f vtf:q
ffg rtfi/5/d)r:t WOWOJTo/~;;ft wrorfro ffitJ cpJ liff:q ~
PlgClft qmf Sf JlTFft trot mr wgrr cm;f cpr ~ Wrr /

vffq~
.,
';i

1. liff:q ~ mr eRr 7f vtf:q qff wcift ffrRr R rt/¢
27. 11.01 fo1c:rfRrr qff 'lTlfr Rrt'HctfJ ?[EFfT C/5;.[i/ fJ cpJ 4'vf)C/jrt
\5TC1imr \WTCIi f.1crrw ?WR Cff 'q"ff ~ Wrr 7JllT Rrt'HiP? rncrrft
C/5;.[i//fJ mr JlTW qff 'lTlfr '! J7: liff:q qff ffrRr R rt/¢

20.12.2001, 28.1.2002, 22.02.2002 vel 20.03.2002 PI~rt fcp-qr
7JllT / THrg:m&ft liff:q C/5/4cmfJ 7f ~ m§3TT/

2. \j4'!)CIft ~ 7f C/54i//fJ ;f 2d)JIPI mr ?[EFfT Wrr
fcp CTl! ~ m ct CfWUT liff:q 7f ~ m st
?fCPffT/

3. liff:q ~ ;;ft wrrfrofW; WOCfTOJTO/~ cpr

~7rtFfN fih'!hi1/iIN ~ w m- 7JllT / d54'!/'TI
3Ij~/'HPJC/5 ~ mr ~ cpJ vtf:q ~
PIg CIft fcp-qr 7JllT /

4. liff:q C/5/4cmf) qff ffrRr Rrt/¢ 3.4.2002 cpJ J7-' fo1c:rfRrr
fcp-qr 7JllT / ;;ft fiim ~ ffrRr cpJ C/5/2/f(12/ ;f ~
Sf mn ~ f[Cff JTTPf.:rrq;y wgrr fcp-qr fcp \HCIiT

~ JI7{4c RlfchrHC/5 ct Jlif!rr 'q(>f W 6' 3{(f: \F1J 10

f?:rr ~ Jf1Icfr liff:q C/5/4cmf) 7f ~ m cpr '<f77l1
Wrr \iITll / C/54i// fJ ct ~ w Jf1Icfr liff:q qff ffrRr
19.04.2002 fo1c:rfRrr qff 'lTlfr THrg ;;ft fiim liff:q C/5/2!Q/if)
7f~mSf/

I ~ Jf'fiT< cprw. vrfq qfT ffIfff' 20.05.02- 18.06.02- 8.7.02
~ l{Ci 7.8.02 fo1c:rfRrr qfT W / ~ iIJ!'FfT q;>/i/ltl q;J



Page 7 of 14

ur« m ct ~ 7ft CflJ liIfq cm2/qJif) 1{ ~ rrtf
s3!T / 3/R -r Eft 3fTFfr ~ ct ?fqEr 1{ Rlfchrm wrrur
rr::r JRgff fipqr /

6. liIfq qft 3[l[(>{t ffrfP:r Rrf7(p 14.11.02 & 10.12.02
f.%!fmr qmf tv 3fRTrft J!fr fifm cpT ?Jftrrr fipqr 7J71Tr
Cf5CIF 3fTFfr ~ ct ~ ?eN RlfchrwC15 C/iT
31ICJ~2JC15wrrur rr::r JRgff ~ Sf liIfq Cl512/qJif) 1{
~ m/ ~ CflJ rr::r mra m ct \j4?J'TI rr aT
liIfq Cl512/cllif) 1{ ~ s3!T 3IR- rr Eft 3fTFfr ~ ct
~ 1{ ~ RlfchrwC15 C/iT wrrur rr::r Eft JRgff fipqr /

J!fr fifm cpT ~ JTRJrrct ~ 1{ liIfq 1Jg ?T4T ~
ct 3fCRR" JR/rf fi/J?l 7Jll 3IR- \ffl Jl~77'Hrt qft 3!T? ?f 31fTrtT
~ JRgff ~ ct ~ CffTTlft 'H7Tl1 Wrr 7J71T/ ~ illCJvj,c1
7ft CflJ rr aT 3fTFfr ~ C/iT ?fqEr 1{ cpJ{ qjffRr wrrur rr::r
JRgff fipqr 3/R -r Eft 31rR ~ ct >rf& ?%fr R t?sJ(>l4) /

Jl~/Ntrt ct >rf& \NfCIiT C4CJ15N 31'H152J)'1lfJfC15 W /

.~

>{CfJ,<UI ?f ~ ff2llT & ?T4T WTW C/iT 31CJ(>I)CI5rt
~ ct \j 4W'TI Cl5ifi{ffl ct iJifR (17JJl[ 7Jll JTRJrr~ W
#1'

11. A copy of the inquiry report was sent to the applicant,

which was acknowledged by the applicant on 07.12.2002. The

Disciplinary Authority considered the Inquiry report and penalty

of removal from service was passed on 07.04.2003. Appeal filed by

the applicant was this time rejected.

12. From the facts of the case, certainly it would appear

that the applicant has been a regular absentee and despite lenient

views taken in the past in two disciplinary proceedings, he was not

s wing any improvement. Perhaps, this would prompt one to
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hold that the penalty of removal from service 1S justified.

However, while conducting inquiry proceedings, the mandatory

provisions as contained in the Rules cannot be overlooked and

they have to be necessary followed. Again, even if it is ex parte all

care must be taken to follow the Rules strictly. Each day's

proceedings should be communicated to the delinquent official

even if the proceedings were ex parte. The purpose for such

communication is that the applicant could join the proceedings

at any time he desires. The respondents have in this regard issued

necessary instructions and the same is as under.- .,

'~

"How to hold ex-parte inquiry - For holding an ex parte
inquiry the articles of charges must be properly served on the
Railway employee either in person, or as per registered post,
or by pasting at the working place, as the case may be. If the
employee does not give the defence despite being served with
the memorandum of charges; or after having given the
defence, does not turn up, or having truned up, does not sit
in the inquiry then the ex parte inquiry can be held. An ex
pare inquiry demands all the formalities of the normal
inquiry e.g. (a) it the inquiry must be appointed unless the
disciplinary authority may decide to inquire himself; (b) he
must fix the date and place for inquiry (c) he must hold the
inquiry and call all the witnesses and call all the witnesses
and documents as cited in the memorandum of charges; (d)
get the documents duly proved and record the evidence of
witnesses so as to prove the charge (e) where the delinquent
had not turned up in the inquiry and adjournment has been
given with a view to hold ex parte inquiry, if he does not turn
up on the next occasion, then notice of intention to hold ex
parte inquiry should be given; (f) findings of inquiry must be
duly drawn.
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Ex..parte procedure .. Ex parte proceeding does not mean
than an the witnesses should be recorded stricdy as per
Evidence Act. This proceeding means that Inquiry Officer
can proceed on the basis of the material available to him in
absence of delinquent. If at any stage the Inquiry Officer
comes to the conclusion that further inquiry is necessary, it is
open to him to do so. But his discretion cannot be fettered by
the Evidence Act, Article 311 (2) principles cannot be
interpreted to reduce the principles of natural justice to a
ration ad absurdum. If the delinquent waves his right of
hearing, he has to blame himself. He cannot be anowed,
after the completion of enquiry, to turn round and say that
the principles of natural justice have been infringed since no
oral inquiry was held. He cannot be allowed to pay fast and
loose with the Inquiry Officer.

Where he did not appear in inquiry which was
decided without getting his written brief, no fault can be
found on this Court. The question of filing a written brief in
such a case does not arise and there is no need to ask the
delinquent to file a written brief.

.
';:

[E(D&A) 69 RG - 20 of 18.6.69 (SE 189/69/SC
152/69)]

However, the record of day to day proceedings of the
enquiry and notices of hearing should be sent to the
delinquent regularly, this enables him to join proceedings at
any stage.

[E(D&A) 90 RG 6 -4 of 18-4-90] "

13. A perusal of the inquiry report shows that the Inquiry

Officer did not consider any of the relied upon documents, much

less examined the witnesses which is evident from the fact that

there has been no discussion about the relied upon documents

(Attendance Register 2001 letter dated 11.7.01) nor is there any

r erence to the two witnesses mentioned in Annexure AA to the
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charge sheet having been examined. It has been held by the Apex

Court in the case of State of u.P. v. Saroj Kumar Sinha, (2010) 2

SCC772

27. A bare perusal of the aforesaid sub-rule shows that
when the respondent had failed to submit the explanation to
the charge-sheet it was incumbent upon the inquiry officer to
fix a date for his appearance in the inquiry. It is only in a
case when the government servant despite notice of the date
fixed failed to appear that the inquiry officer can proceed
with the inquiry ex parte. Even in such circumstances it is
incumbent on the inquiry officer to record the statement of
witnesses mentioned in the charge-sheet. Since the
government servant is absent, he would clearly lose the
benefit of cross-examination of the witnesses. But nonetheless
in order to establish the charges the Department is required
to produce the necessary evidence before the inquiry officer.
This is so as to avoid the charge that the inquiry officer has
acted as a prosecutor as wen as a judge.

Thus, the prosecution's obligation to prove the charges

cannot be waived in an ex parte proceeding.

14. The above serious lacuna cannot be rectified save by

continuing the Disciplinary proceedings from the stage of

examination of prosecution witnesses and providing opportunity

to the applicant for cross examining them. Thus, the applicant is

right when he contended in his O.A. that the mandatory

provisions of the Disciplinary Proceedings Rules have not been

f owed.

...~
•
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15. As regards, the Appellate Authority's responsibility

in dealing with an Appeal, the Apex Court in the following two

cases clearly held that a duty is cast upon the Appellate

Authority to ensure that the proceedings have been conducted as

prescribed in the Rules:-

(1) Ram Chander v. Union of India, (1986) 3 SCC 103,

"4. The duty to give reasons is an incident of the
judicial process. So, in R.P. Bhatt v. Union of India
(1986) 2 SCC 651 this Court, in somewhat similar
circumstances, interpreting Rule 27(2) of the Central
Civil Services (Classification, Control and Appeal)
Rules, 1965 which provision is in pari materia with
Rule 22(2) of the Railway Servants (Discipline and
Appeal) Rules, 1968, observed:

.,
';>-

It is clear upon the terms of Rule 27(2) that the
appellate authority is required to consider ( 1 )
whether the procedure laid down in the rules has
been complied with; and if not, whether such non-
compliance has resulted in violation of any of the
provisions of the Constitution of India or in failure
of justice : ( .2 ) whether the findings of the
disciplinary authority are warranted by the evidence
on record; and ( 3 ) whether the penalty imposed is
adequate; and thereafter pass orders confirming,
enhancing etc. the penalty, or remit back the case to
the authority which imposed the same.

It was held that the word consider in Rule 27(2) of the Rules
implied due application of mind. The Court emphasized that
the appellate authority discharging quasi-judicial functions in
accordance with natural justice must give reasons for its
decision. There was in that case, as here, no indication in the
impugned order that the Director General, Border Road
Organisation, New Delhi was satisfied as to the aforesaid
requirements. The Court observed that he had not recorded

.: finding on the crucial question as to whether the findings
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of the disciplinary authority were warranted by the evidence
on record. "

(2) Narinder Mohan Arya v. United India Insurance
Co. Ltd., (2006) 4 SCC 713

37. Consideration of appeals .(1) In case of an appea~
against an order of suspension, the Appenate Authority
shan consider whether in the light of the provisions of
Ruk 20 and having regard to the circumstances of the
case the order of suspension is justified or not and confirm
or revoke the other accordingly.

(2) In the case of an appea~ against an order imposing
any of the pena~ties specified in Ruk 23, the AppeHate
Authority shan consider:

( a ) whether the procedure prescribed in these Ruks
has been complied with and if not, whether such
non-compliance has resu~ted in failure of justice;

.'.
';i

( b ) whether the findings are justified; and

( c ) whether the pena~ty imposed is excessive,
adequate or inadequate, and pass orders:

I. setting aside, reducing, confirming or enhancing
the pena~ty; or II. remitting the case to the authority
which imposed the pena~ty or to any other authority
with such direction as it may deem fit in the

, fh * * *CIrcumstances 0 t e case.

32. The Appellate Authority, therefore, whik disposing of
the appea~ is required to apply his mind with regard to the
factors enumerated in sub-ruk (2) of Ruk 37 of the Ruks.
..... He was required to show that he applied his mind to

the rekvant facts. He cou~ not have without expressing
his mind simp~y ignored the same.

33. An appellate order if it is in agreement with that of
the disciplinary authority may not be a speaking order but
the thority passing the same must show that there had
een proper application of mind on his part as regards the
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compliance with the requirements of law while exercising
his jurisdiction under Rule 37 of the Rules. "

16. The above requirement is also lacking in this case.

17. The applicant, who perhaps may not deserve the

sympathy which the discretionary power of the Appellate

Authority enjoys as he had been shown earlier. But, he has

certainly the right to demand a proper inquiry and this is what

exactly the applicant has claimed through this O.A.. The Rules

and the Apex Court decision as elaborated above do make the case .'

of the applicant stronger.

18. In view of the above, the O.A. has to succeed. The

order of the Disciplinary Authority vide Annexure A 1 dated

7.4.2003 and of the Appellate Authority 01.09.2003 are hereby

quashed and set aside. The respondents shall proceed from the

stage of issue of notice to the applicant to appear before the

inquiry officer and the prosecution case may be first dealt with,

where-after the applicant's defence may be heard and the finding

rendered by the Inquiry Officer. The same shall be communicated

to t applicant and the Disciplinary Authority may take a
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judicious decision on the basis of the finding as well as the

representation of the applicant against the Inquiry report.

The interregnum period .shall be reg~rized in
A ~ V ~'1;v--

accordance with the provisions of Rule (4) of the Railway

/'lq6~9- .. ~ ~
Servants (Discipline and Appeal) Rules, )358'.. No costs. X 6,. ~ 1.1 It. II.

~.l ~~ ~ll·

'\~ ~
~ Lt·iPI,

Before parting with the case, we cannot control our

19.

20.

temptation but to remind ourselves of the observation made by the

Apex Court in the case of Lakshmi Ram Bhuyan v. Hari Prasad ',.

Bh uyan, (2003) 1 see 197" which is as under.-

An inadvertent error emanating from non-adherence to rules of
procedure prolongs the Ufe of Utigation and gives rise to
avoidable complexities. The present one is a typical example
wherein stitch in time would have saved nine.

>----=:~:::>:::- l.----.----,
---.~

(S.N. Shukla)
Member ..A

b'
(Dr. K.B.S. Rajan)

Member ..]

Sushil

/


