OPENCOURT

CENTRAL ADMINISTRATIVE TRIBUNAL
ALLAHABAD BENCH
ALLAHABAD

ORIGINAL APPLICATION NUMBER 568 OF 2004

Sauiin S TR B DAY  OF MAY, 2004

HON'BLE MRS, MEERA CHHIBBER, MEMBER (3)

Anand Mohan Oubey(Ticket No.8689 )

a/a/ 49 years son of Shri Upendra Nath Dubey
Posted as Fitter Crade-II in Production Contral
Organisation, N.E. Railway, Mechanical Workshop,

Gorak hpur.
.-..o.ﬂDPliClnt

(8y Advocate : Shri S.K. Pandey )
VERSUS

Te Union of India through the General Man ager,
N.E, Railway, GCorakhpur.

2. The Chief Workshép Manager/Chisf UWorkshop
Manager (P) Mechanical Workshap, N.E. Railway,
Corak hpur . :

.-....RQSpondcﬂts

(By Advocate : Shri K.P. Singh)

QRDER
By this 0.A. applicant has challanged the order dated
30,04,2004 whereby he has been postad $o0 Carriage Component
Shop from C,T.S. in P.C.0. on promotion as Fitting Grade-I1
(Pg.25). He has further challehged the speaking order dated
13,04,2004 passed by competent authority pursuant to directions
given by this Tribunal in 0.A. No .1228/2002 order dated
04,02.2004(Pg.28). In the said order competent authority

has recorded that vide order dated 03.10,2002 applicant was
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posted to shop floor from the production control organisation
on his promotion as Fitter cr.11 and after completion of
tenure in PCO., However, applicant challenged the said order
in Tribunal by filing 0.A. No.1228/02 , which was disposed
of f on 04,02,2004 by directing respondent No.2 to decide the
representation and till such time not te give effectﬁ?he
order dated 03,10,2002. Tribunal had given liberty to the
applicant to make representation within 2 weeks by giving
all his grievance and dif ficulties to the competent authority
o, Ao ¥
so that they may take into consider ation before passing the
final order(Pg.95). But inspite of it, applicant did mot file
any representation. However, on the basis of records available
before him, it was recorded that while working as skilled
6r 111 applicant opted for being posted in PCO, accordingly,
he was posted in PCO vide of fice order dated 08,03,1996 in
same grade and designation on ad-hoc basis (Pg.32). Thereafter,
applicant was promoted as Fitier Gr.I1 in the scale of
Rs ,4000-6000/~ vide office order dated 30,04,2002, Accordingly,
he was re-patriated to the Shop Floor vide office order dated
03,10.2002 as he had already completed his tenure in PCO.
As far as judgment dated 07,03.1995 delivered by Hon'ble
Supreme Court in the case of Shri Sheo Ratan Soni is concerned
he has explained that petitionerd therein , whe were working in
PCO in supervisory capacity andt?ﬁdbo upgraded as Chargeman '8’
as per recommendation of Miabhoy Commission Reports yet they
were transferred to shop floors while their claim _for
upgradation to the post of Chargeman was under process.
They challenged the ordefs before Tribunal werein Stay was
granted and petitioner continued to work im PCO, It was ,
therefore, in this background that since petitioner therein

had alre ady been working in PCO0 for over two decaties and their

cases were due for upgradation flub pa Jese Wt ﬁﬂ&uj Ey HWl{L

e
\g i



s/

2. Hon'ble Supreme Court held that in the peculiar facts
and circumstances of the case thst the orders passed against

the petitiomer therein should nofi;ivon ef fect to. He has
further explained that in the judgment itself, Hon'ble Supreme
Court had clarified that they arse deciding the matter without
going into the merits of the case of the controversy. He has,
thus, explained that by no stretch of imagination appliqant
can claim the benefit of the said judgnant as the facts that
thetr case¢k%o absolutely different., He has further explained
that as per Railway Boards letter dated 13,09;1984 all the posts
in PCO are ex-cadre with 5 years tenure, which is extandable

up to 6 years(maximu) under special circumstances, He was
posted in PCO at his own request in the same gr ade . However,
while working in PCO, he is entitled for special pay of 15%
whereas in the shop fleer he uiil become entitled to actually
incentive bonus, which generally comes out to be much mere than
@issh the special pay of 15% on an averags, therefore, financially
no loss would be caused to the applicant. He has further
submitted that applicamt has not shown any grave injury or in-
convenience as directed by Tribunal in the order, which may

o be caused to him, in case he fs sent back te his parent
erganisation. Therefere, in these circumstances, competent
autherity has held that there is ne merit in the representation
of the applicant, therefore, his claim for retention in PCO

after sompletion of his tenure is net acceded te.

o Applicant has now challenged this order on the ground
t hat respondent No.2 has neither censidesd the case of applicant
nor has given any informatien regarding submitting any
representation nor has considered injury of the applicant as he
is syffering from spondalites, therefere, this order is bad

in law and is liable to be guashed and set aside, He has further
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submitted that applicant is being penalised for having courage

to approach this court against the order of transfer passed
against him, He has further submitted that changing of cadre
and reversion of the applicant to shop floor after more than

8 years |is ﬁbaolutely illegal, arbitrary and violative of
Article 14 & 16 of the constitution. This would also change
st atus and since no opportunity of hearing was given.to him
nor any shod cayse notice was issued prior to the 9 of
the impugned order, therefore, it is violative of principleiof
natural justice. He has also submitted tha some other
similarly situated persons are working in PCO since long

et

and bef applicant's joining PCO0 but/they have not be en
AJ“MXAQJfEi— ap B
absorbed while applicant hes alone bewpicked up. Therefore,

this order is liable to be gquashed being discriminatory.

4. Counsel for the applicant has placed reliance on the
judgment given by Hon'ble Supreme Court in the Case of Shiv

Rat an Soni & Ors. Versus Union of India & Ors. (99.60) and

Raj Kishore Singh & Another.judgment given by Hon'ble High 1
Court in the case of Thakur Prasad Vs, Union of India & another

(Pg.66).

S. Counsel for the respendents on the other hand has
opposed this 0.A. and has submitted that posting in PCD

is a tenure posting for 5 years, which can at best be extended
for 6 years as all the posts in PCD are ex-cadre post. Since
applicant had already completed his tenure at PCO and he had
been promoted while he was working in PCO, he has rightly been
transferred from PCO to his parent organisation and no injustice
has been done to the applicant in as much as even the Tribunal
had given him liberty to file his representation to spell out
his grievance and difficulties facery him by the order of

transfer, but inspite of opportunity having been given to him

he did not avail the same, Therefore, now it is not open to him
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to make ogrievance g the passéing of the order compe tent
aut hor 1ty .
6. Counsel for the respondents has also placed reliance on

the orders passed by Division Bench ofthis Tribunal in the case
of Pramod Kumar Gupta Vs. Union of India & Ors decided on
11,03,2004 in 0.A. No.225/04 vherein almost similar circumst ances
another employee had challenged his transfer from PCO to
respective Shop Floor but after considering and recording

their reasons,Division Bench was pleased to dismies the C.A.

inlimine O.A. being deveid of merit.

T 1 have heard counsel for the parties and perused the

pleadings available on record.

8. Perusal of the order dated 04,02,2004 passed in first
0.A, filed by the applicant shows that liberty was given

to the applicant to make a represent ation within 2 weaks
before respondent No.2 Chief Workshop Managwr/ChietUorkshop
(P) Mechanical Workshop, N.E. Railway,Gorakhpur placing

all the’ facts showing that if the applicant is transferred,

how hewill suffer irreparasble loss or injury. The

representation if so filed , was directed to considanand

decided by respondent No.2 Githin a periecd of 3 months from
the date of receipt of a copy of representation and till the
representation was to be decided, the impugned order dated

03.10.2002 was not to be given effect to(Pg.98).

9. Perusal of the sbove para shows that applicant was given
full opportunity to place his grievance before respondent No,.2
so that he could apply his mind and pass appropriate orders
thereon in accordance with law. This order was passed on
04,02.2004 and representation was to be given within 2 weeks.
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Meaning thereby that applicant ought to have bmem given the

representation by 20t

P reb. 2004 admittedly no such
representation was given by the applicant, He has, on the
contrary, tried to make allegation against respondent No.2

that he did not call upon the applicant to give his representation.
$o say the least, it is most undesirable that an employee should
have such an attitude that on one hand he does not avail

the opportunity of filing the representation inspite of
opportunities having been given by the court, yet expecting

the competent authority to come to him and to ask for his
representation, such an attitude has to be condemned and cannot
be appreciated in any circumstamces. Once opportunity was given
to the applicantjit was his duty to place the grievance before
tre competent authority by uway of a repre.entatlon;biiiiggb::dﬁL
not do so, he has only to blame himself and has no

to blame the authorities for his oun not doing. Therefore,
the allegationsmade by the applicant that the representation
has been decided ex-parte without giving any opportunity of_

being heard or calling upon him to give represent ation etc.

are rejected.

10. Applicant has stated in Para-30 of the C.A. that some
other similarly situated persons have been retained in PCO
while applicant has been transferred out. Once acain the
averments made is absolutely vague in as much as neither he has
stateq, vt what was the post held by those persons vhose names
have been given in para-30 nor it has been stated when

Ty were - 8K
elsewbese posted in PCO and’\uht conditione. Therefore, the
contention of tte discrimination has to be rejected as it is
absolutely vacus. Un the contrary, if wde look at the order
dated 09,.03,1996 by which applicant was posted in PCO shows

cleaﬁ7 that applicant was posted there on ad-hoc or temporary
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basis , would not give him any legal right to remain in PCO
for all times to come. More sq,uhen he had been prcocmoted in
Fitter Gr.II on 30,07.,2002(Pg.34) and had already completed
his tenure of 5 years in PCO, In these circumstances, if
he was transferred and posted to his parent or ganis ation
in the Shop floor, no illegality can be found in the said order.
However, by virtue of Stay granted by this Tribunal, applicart
has already taken the advantace of remaining in PCO for almost
2 years, Respondents have explained in the speaking order
that no financial loss would be caused to the'applicant as he
is being posted 2; promoticn as Fitter Grade-II tc the shop
floor where he would be ertitled to actual incertive bonus
which would be almost more than 15% on an average, which

applicant was getting in PCO as special pay.

1. As far as claiming the benefit of judgment given by
Hon'ble Supreme Court, perusal of the Judgment itself shows,
that no question of law was decided by thé Hon'ble Supreme
Court in thecase of Shiv Ratan Soni. On the contrary, order
was passed keeping in view the facts and circumstances of the
case namely the petitioners therein were due for upgr adation as
chargeman Group 'B', their cases were already under process.
They already worked in PCO about 20 years and some of the
petitioners had already retired in the meantime. Therefore,
merit of the
without going into the/controversy, direction was given to
the respondents to permit the petitioners there under
to continue to work in the PCO. Perusal of the said judgment
thus makes its clear that the said judgment cannot be taken as
a precadent by all the persons who are transferred out from
PCO, The facts in that case were clearly different from the
facts placed by the applicant before us. {herefore, the
applicant canrot claim the benefit oé?the said judgment,
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12. Even otterwise applicnntkﬂa a transferable post and it
is settled law by nou trat transfer is an incidence of service.
Hon'ble Supreme Court has repeatedly h.ﬂg-t aﬁ&zfibunals should
not interfere in the matter of transf.ttlzzfgL and transfer
should be interferred only if eitfer it is a result of malafides
or transfer is shoun to hae been passed contrary to some
statutory rules, In the instant case, applicant has not bsen
able to show && any statutory rule, which is said te have been
follusa by the respondents nor he has alleged any malafides
against the respondents., of course he has made a vague

averment tha he is being penalised for having approached the
Tribunal earlier., This by ne stretch of imagination can be

said to be a valid greund for malafides. After all when
applicant had approached this Tribunal earlier, this court had
directed te respondent No.2 to pass a reasoned order on the
representation to be submitted by the applicant, Even though
applicant did not file the representation as directed by this
Tribunal yet respondent No.2 has passed a detailed order which
according to me : is absolutely -valid and a reasoned order.

1 find no illegality inm the orders passed by the respondents.,
The same view has been taken by the Division Bench of this
Tribunal in the case of Pramod Kumar Gupta as wellyas referred
te above. Therefore, the present O.A. is totally devoid of

merit, the same is accordingly dismissed at the admission stage

!'Iu:b/or 4(3)

jtself, No order as to costs.

shukla/-



