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RESERVED 

CENTRAL ACT11IN1STRATIVE TRIBUNAL 
ALLA HAS AD BEN CH 

ALL A ~BAO 

ORIGINAL 

ALLAHABAD, THIS 

APPLICATION NUMBER 
. ,~-~ 1390 or 2004 

Of J)U'e~ 2 0 04 THE D.!\Y 

HON'BLE MRS. MEERA CHHIBBER, MEMBER(J) 

Shri N.P. Chaudhary, 
about 56 years, s/o Shri T.L. Chaudhary, 
posted as Commander Works Engineer, 
Air force, Bamrauli, Allahabad. 
r/o P-225 / 1 Officers' Enclave, North Camp, 
Dis trict-Allahatiad. 

• •••• Applicant 

(By Advocate : 5hr i A. Chandra) 
Shri C.P.Srivastava) 

VERSUS 

1. Union of India through s~cretary, 
Ministry of !Rfence, Govt. of India, 
New !:elhi. 

2. Engineer in Chief, E-in-C Branch, 
Army Headquarter, Kashmir House, New Celhi. 

3. Director General (Personnel), 
Minitery Engineering Services, 
Engineer-in-Chief's Branch 
Army Headquarters, OHQ(P), New Delhi. 

4. Staff Officer-I Personal Management, 
Office of Director General (Parsonnel), 
Military Engineering Services, 
Engineer-in-Chief's Branch, Army H&sadquarters, 
OGQ ( P ) , Na w Cs l hi. 

5. Wing Commander, R.C. Soni, 
Station Comman oe r , Air force, Darbangha, Bihar. 

6. Indian National Cefense Workers Federation 
Through its general Secretary, Sramik Kendra, 
4 Bhai Beer Singh Marg, Ne1..1 Dalhi. 

o .. ~ .... Resp an de n ts 

(By Advocate Shri S. Singh) 

0 R D E R - - - ~ - 
By this O.A. applicant has challenged the order dated 
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lo ~W;Ja '2__ 
12.10.2004 whereby he was transferred from Bamrauli~(Pg.20). 

He has furt.her challenged the order dated 05.11.2904 passed 

by respondents pursuant to the directions given ti y this 

Tribunal in O.A. No.1280 of 2004 (Pg.22). 

2. It i e submitted by applicant that the order dated 

os.11.2eo4 is a non speaking order and the o r dar of this 

Tribunal has not been complied u i t h , He also submitted that 

representation was given by him to the secretary of Ministry 

of [):fence but the same has been decided by a lower authority, 

3. On merits of the case
1 

he auam i t.te d that the 

transfer order was issued due to malafides which: is 

eubstantiated by the fact that ~plicant had transferred 

3 persons who were caught taking money from contractors 

but since they were office bearers, the union pressurised 

the authorities and their transfers were stayed with a 

direction to review their cases. Similarly Wing Commander 

R.C. Soni was also ticked off ey applicant as he was also 

collecting money from contractors and Shri R.C. Soni 

prejudiced the mind of his Sr. Officers against the 

applicant as a result ·of which applicant has been transferred 

out. He further suhlmitted that para 36 of the transfer 

guidelines issued in July 2003 are bad in law in as much 

as it smacks of arbitrariness and is violative of 

Article 14 of the Constitution. It i.ias submitted by the 

counsel that1he should have been given the opportunity 

of hearing before transferring him out and the recommendatio 

made by higher off ice rs should have be en irou gh t to his 
~~ 

notice. Since he has no\given any hearing or oppo r tun f t y, 

par a 36 of the transfer guidelinlils is liamle to be quashed 

an d s e t as i de • 

4. This is second round of litigation by the applicant • 
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Earlier when applicant had filed O.A. No.1280/04 it uas 

disposed off at the admission stage itself ey giving 

direction to the applicant to make a representation 

which was to be decided by a reasoned order. Till such 

time rupondents were directed to maintain status quo. This 

order was passed without going into the merits of the 

case because applicant had s t.a t e o he has been transferred 

out without letting him complete his tenure at one station. 

5. Respondents passed the order dated 05.11.2004 li>y 

stating that his transfer has been issued in terms of para 

36 of Transfer Guidelines according to l.flich tenure can be 

curtailed on the recommendations made by l"IOD/GOC-in-C etc. 

He was also informed t hit his presumption thi t his posting 

was due to isolated everit at Oarbhanga is misplaced and not 

true. 

6. Applicant thereafter filed this O.A. and insisted 

vehemently t ra t, he has been trant'erred due to the incident 

which took place at Oar~hanga at the behest of R.C. Soni 

and which prejudiced the mind of AOC in C whom applicant 

had accompanied but R.C. Soni purposely created situations 

to let down the app Hc en t befor,e AOC in C. eg. he could not 

• attend the dinner of AOC in C because he was never 

invited by R.c. Soni and even though departure timint;s of 

AOC in C were changed but applicant was not informed 

purposely as a result of which he reached the airport after 

AOC in C had reached. Accordingj..-, to app Li c ant , this 

annoyed the AOC in C and it resulted in his transfer. 

7. Since applicant projected asif he is being made to 

surfer for acting as a whistle blower, I had directed the 

respondents to produce the file wherein recommendations 

were made for curtailing his tenure becaus& I wanted to 
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satisfy myself that no injustice is dona to the applicant. 

8. Respondert s have produced the entire file containing 

the recommendations made my Sr. Officers for transferring 

the applicant to some other place along with material 

to suas tan ti ate their stand. I have per used the records 

and am fully satisfied that the transfer of applicant 

Defore completion of his teoure was mased on recommendation 

made my the higher officers on valid grounds. The grounds 

taken by the Sr. Officers are supported by material 

available on record, therefore, by no stretch of imagination 

can the transfer be said to be malafide. Applicant has 

strenuously argued that it was because of incident at 
.IJ.. ~ 

Darbhanga that has aeen transfer:red out but this finds 
" no mention at all in the recommendations. Moreover, the 

letter written by union is of a subsequent date, i.e. 

dated 19.10.2004 uhe r e a s applicant was already transferrad 

on 12.10.2004, therefore, a subsequent letter could not 

have been made the basis of applicant's transfer. In fact 

it is seen that recommendations were made on administrativ1 

grounds and it is settled law that transfer on 

·administrative grounds can always Ila made ay the authoriti1as 

at any time. Para 36 very much gives power to the 

authorities to either curtail or extend the tenure llased 

on performance of the officer and specific recommendatioas 

made by MOD/GOC in C/AGC-c/roc-in-C and recommendations 
of CE Cornrnar,cls/CE Zones are also to me given due 

consideratione. Hc\Jever, while i;iving this power it is 

ensured that such recommendations are not arbitrary or 

whimsical as they can be made provided there is sufficient 

documentary or other ~videnc& on record. The very fact 

that recommend.itions are to ae supported by s v i da nca 

or material itself makes it clear trat the said p o uer 

e snnc t be termed as ar13itrary 

~ 

or whimsical. I therefore, sai 
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no justification to quash para 36 of Transfer Guidelines. 

9. Counsel for the applicant submitted that applicant 

should have been given the opportunity to mwet the 

findinq~ r e co r de d IDy s r , Officers against the applicant 

as otherwise it would affect his further promotions. Such 

• contention cannot ee accepted because t r ansf'e r is na i bhe r 
a puni3hment nor affects the officer in any other way 

adversaly. It is settled by Hon'ble Supreme Court that uhc 

is to be posted where and how best the services of an ,.l .. u 

officer can be utilised are the matters 1a.1hich can best 

be dee i ded by the Adminis tr ati on as they alone know the 

requirements of a particular post and the capabilitiee 

of the officer to hand le the same. It is also settled 

by now that transfer is an incidence of eervice and an 

officer having all India liability can be tran~ferred at 

any tim" and it cannot be interferred with by courts. in 

a routine matter. Court can interfer in transfer matters 

only if either- it is contrary to statutory rules or is 

malafider' I have already stated abo ve j af' t er going throgh 

the records/ ~hat this transfer is not done clue to melaf i cee 

nor is contrary to any statutory rules, tb er ef o ra it cal ls 

for no interfer~nce. 

1 o. Couneel for the applicant had relied on folle.uing 

jud ~;,rne nts: 

(i) J • T • 1997(6) SC 229 
( .. ) J • T • 1998(6) SC 464 ,ll. 

(iii) AIR 1910 (s.c) 150 

11. ~Jone ff these judgments are applicable to the facts 

cf the present case. The case of Basu Oeo Tiwari was of 

termination and principle of andi alteram partem was 

attracted because the appointment of peti tic net therein i.1c 
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terminated holding it to be irregulcC or· unauthorised, 

therefore, Hon'ble Supre..:me Court. held that conferment of 
I 

absolete power to terminate( the services is auts&,.thesis 

to fair, just and reasonable treatment whereas in the 

inetant case it is not as if ~ r e ccmme n da tf o ns could 

be made whimsically or arbitrarily but the recommendations 

hat;1·to be rb aae d on material which is judged by the Ministry 

and only after ministry is satisfied that transfer order 

is issued to curtail the tenure. Moreover, court~ is also 

ea ti sf ied that the rec omme ndati ons 1JeI e made on the bas is 

of material placed by higher authorities. In the case of 

~rvind Dattatraya Court had recorded a definite finding 

that transfer was malafide at the behest of persons 

interested to ,.,<victimise honest officer which is not the 

case before us. In A.I<. Kraipak's case court was dealin~ 

with an inqulry ancf it was emphasised that-natural justice 

is to prevent miscarriage of justice therefore, even if 

they are not embodied in rules, they shall sti]. be 

fol lo t..1ed while holding an enquiry. There is no doubt 

about it that rules of natural justice have to be applied 

in enquiries because after the enquiry is completed1a person 

can te punished but as held above transfer· cannot be termed 

as punishment at al L as it is an incidence of service. 

Therefore, none of these judgments advance the case of 

applicant. On the contrary Hon'ble Supreme Court is 

repeatedly holding that transfers should net be 

interferred with. In STATE Of U.P. VS. GOVEROHAN LAL 

REPORTED in 2004(2) SCSLJ 42 Hon'bls Supreme Court held as 

fallows: - 

Transfer- Wheth!r Courts or Tribunals can 
substitute their own dee is ions in the matter of 
transfer for that of competent au t ro r I ty-No -even 
challenge to transfer on account of malafide must 
be such as to inspire confidence in the court or 
based on concrete materials-Mere allegations of 
malafide or on consideration borne out of 
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conjecture or eurmiaes without any strong 
and convincina reasons cannot be a groun 
to intetfere with the order of transfer." 

Similary in STATE OF U.P. VS. SIVA RAM reported in 

2004(7) sec 405. Hon 'ble Supreme Court held as fol lows:- 

B?. 0Service La\h- Transfer-Administrative 
grounde,'Public interest- held is not only 
an incident of service, but a condition 
of service as well and is necessary in 
public interest and efficiency in public 
administration-No government servant or 
employee of a public undertaking has any 
le gal right to be posted forever at any 
one particular place or place 
choice. 

of his 

C. Ser@ice Law-Tranefer-Judicial review­ 
Tr anaf e r unless shown to be malafi de 
or in violation of statutory provisions, 
held, not open to interference by court­ 
Question whether transfer was in the 
interest of public service, requires 
adjudication on the basis of peculiar 
basis and circumstances of the case-Hence 
should not be §one into by High Court in 
exercise cf powers unds r Arts. 226 and 
227 - Constitution of Iricn a Arts.226 and 

227 -Question of f ac t s " 

In UNION OF INOI A VS. JAN.O.ROHAN OEBANATH AND ANOTHER 

reported in 2004 (4) SCC 245 Hnn'ble Supreme Court went to 
the extent of observing as under: 

Ser vice law- Tr ans fer - Transf e: r on the groun 
that the employee concerned was "undesirabl~ 
as he had misbehaved-If to be preceded by 
departmental enquiry-Such transfer unless 
adversely affecting the service conditions 
or status or service prospects or leading tc 
penal consequences, held, need not be 
preceded by the same type of de par tmen tal 
enquiry 1 as is cond.Jcted in cases leading to 
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dismiss al, discharge, etc. - Prima f ac ie 
sitisfaction of tre authority concerned 
ba9ed 
Utm~st 

or. contemporary reporte sufficient­ 
latitude should be given to the 

department concerned to enforce djscipline 

decency a rd decorum in public service­ 
Administrative Law-Natural justice." 

12. The above- judgrients mait,E.. it abundantly clear that 

courts should not interfere in matters of transfer lightly. 

t3. Respondents have already considered the represen- 

tation given by applicant :: and have app r ieed him that 

indident of Oarbhanga is not the reason for hi$ transfer, 

as was apprehended by applicant and that his transfer has 

been issued in terms of para 36 after f'ollo1.,;ing due process. 

I have already seen the records and find tt-·er€ is no 

illegality in the process as ue Ll , Therefore, the O.A. 

i e dismissed. The temporary arrangement made by uay of 

interim relief is also vacated. No order as to costs. 

Member (J) 
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