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RESERVED 

CE NTRAL ADMINISTRATIVE TR I BUNAL 

ALLAHABAD BENCH : ALLAHABAD 

OR IGI NA L APPL ICATION ND .1 224 OF 2 00 1 
ALL AHABAD TH IS TH~ '2,)gk} AY OF MARCH , 2003 

H ON ' BL!=" f'lAJ GEN . K. K. SRIVAS TAVA , 1"1Er-i8£tl ':"'A 

t1..0N ' BLE r•lR . A~Jh_BHJlTNAGAR , i'1EMBER_-....;::J:;...__ __ 

Mritunjay Tripath i , 

ala 31 years, 
Son of Sri G. P. Tripat hi , 

Reside nt of F-1 74 Shastr inagar Meorat , 

(Ex Inspector , Central Excise , and Me erut ) 

I n the Of f ice of Comm i ssioner of 

Ce nt ral Excise , f'leerut ( I ) •••••••••• Applica nt 

(B y Advocate Shri Sudhir Agar wal) 

1. Union of India , 

through the Secr e t ary , 

Ce ntral Boar d of Ex c i se a nd Customs , 

North Bl ock , New Delhi . 

2 . The Comm i ss ioner , 

Ce ntr a l Excise , 

Meer ut 11 I". 

3 . The Joint Comm i ssioner (P&V) , 

Ce ntr a l Excise , 
Meer ut ( I ) . 

4 . Sri 8 . K. Juneja , 

J oint Comm i ss ioner (P~V) 

Ce ntr a l Exc ise , Mee r ut 11 ! 11
, 

Pr ese ntly pos t ed as Addl. Commiss ioner, 

Ce ntr a l Excise , Meerut-II. • ••••••••••• Respondents 

(By Advoc a t e Shr i Ganga Ram Gupta) 
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The applicant has fi led this Orig inal Applicat i on 
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against the dismissal order dated 1.3 . 2000 is s ued by the 

Joint Commissioner (P & V) Central Exc ise , Me er ut "I", 

dismissi ng the applicant f r om th e post of Inspector, 

Central Excise , invoking the powers under Rule 19 (2) of 

CCS (CCA) Rules ,1 965 r ead with Clause - (b) of IInd Pr oviso 

to Article 311 (2) of the Constitution • i. e . without ho lding 

an y departme nt al inquir y on th e ground that it would not be 

r eas onably prac ticable to hold i nqu ir y. Th e applicant has als 

challenged the appellate order da t ed 13 . 7 . 2001 passed by the 

Comm i ss ioner , C8 ntr al Excise , rejecting the applicant ' s 

appeal against the aforesaid dismissal order . 

2 . Th e case of th e applicant is that he was appointed as 

direct recruit on the post of Inspector , Central Excise , vide 

appointment order dated 13 . S . 19J4 issued by the Addit ional 

Comm i ssioner (P ~ V) Central Excise , Meerut , in pursuance 

wher eto the a pplicant joined the service on ~0th May 1994 . 

Th e applicant has totally unblemished service record and 

ch ar acter roll entries in t he category of ' Excellent ' and 

' Out7standing ' and he was also awarded Ho nor arium of 

Rs . 6000/-. Th e applicant was elected as GAne ral Secre tary 

of the r ecognized Employees Association name ly 'Central 

Excise Executive Officers Association ' for Meer ut ' I '. In 
~ 

discharge of his duties as Off ice bear er~ of t 11e Association 

t he a~plicant used to r apresent the matter before th e higher 

authorities . In Februar y 2 000 one Sri Sadhbag Pandey , Supdt . 

Ce ntr a l E~cise , was suspended and for the purposes of serving 

the suspe nsion order on Sri P8 ndey his wif e was s ummo ned in 

the Off ice of Oeputy Com~is sioner , Ce ntr al Excise Moradabad, 

where she was humiliated as per dir ection of the Deputy 

Commiss ioner , Central Excise , Moradabad . This l ed to a n 

objection and agitation by the All India ~e der atio n or 

Central Excise Gazetted Executive Officer s Association and 
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th e Ge ner al Secret ar y Sri Vimal Kumar se nt Memorand~ms dated 

10 . 02 . 2000 and 11 . 02 . 2000 to th e authorities concerned in 

th is r egard . Th e Union of India riled Civil Suit No .154 of 

2000 Unio n or India Vs . Fe der ation or Gazetted Executive 

Officers, Meerut Branch on 20 . 02 . 2000 seeking a n injus tion 

against any obstruction in the office functioning , wher e in the 
t,... t\ ~ 

Civil Court gr anted injuction r es training t h2 defe ndants in ,.. 

that case not to hold a ny demonst r ation 1J ithin 50 yards of the 

office prem i ses . Sudde nly , r esponde nt no.,3 on 1.3 . 2000 

passed an order dismiss ing the app lica nt from th e post or 

Inspector, Central Exc ise , by invok ing powers under Second -
Proviso to Clause- b sub- Article (2) or Article 311 of the 

Const itution or India , h olding that due to atmosphere created 

by the ap ~licant t he witnesses are not likely to depose 

stateme nt aga inst him due to fear and hence it would no t be 

r easonab l y practicable t o hold enquiry against him. On th e 

same da t e Criminal comp l a int no .,443 or 2000 was also l odge d 

against the applica nt/and another off ice bearer Sri Vimal Kumar 

in the court of Ch ie f Ju dicial Magistrate , Me er ut and fir s t 

infor mation r eport was also lodged against t he a pp l icant Vimal 

Kumar ana other s . The applica nt has placed on r ecord the fact 

th at identical Cr iminal complaint no .,443 of 2000 lodge d 

against Sri Vima l Kumar , has been quashed in Cr iminal r e vision 

no.7 6 of 2001 by 12 th Additional District Judge , Meer ut vide 

order dat e d 29 th Flay 2001 a nd in respect to the FIR the 

police submitted final r eport which was accepted by !Ind 

Additional Dis tr i c t CJM vide order dated 1s t May 2001 . Thus , 

th e ap plicant submits that the respo ndent no. 3 b e ing the 

authority subordinate in r ank to th e authorit y by whom the 

applicant was appointed• has no jurisdiction t o dismis s th e 

applicant and the impugned dismissal order i s violative of 

Article 3 11 (1) of the Const itution. The applicant further 

l 
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submits that there was no inquiry or mat eria l on record to 

hol d that departmental inquir y was no t r easo nably practicable 

and , ther eror e , the impugned dismissal without departmental 

inquiry is viol at ive of t h e principles of natur a l justice. 

3 . On t he other hand Sri G. R. Gupta , l earned c ounse l ror 

the r esponde nt has made his oral s ubmissions . He submits that 

s ince the applicant,lJas admittedly off ice bearer of the 

' employees of the Officers Association , there was no poss ibility 

of any witness deposing any evidence against him and it is a 

matter o f commo n knowledge that the off ice bear er s c r eate an 

atmospe er e of terror. In the circumstances the or ders passed 

against the applica nt are correct a nd should not be interfer e d 

wi th by this Tr ibunal . 

4 . We have heard learned counsel for the parties a nd 

per used the record . 

s . Before considering the matter on ~erits i t is 

ne cessar y to point out that the Or iginal Appl ication wa s 

admitted on s . 11 . 200 1 and four weeks time uas allowed to the 

respondents to file counter affidavit . Th er eafter on 

a .1. 2002 again four weeks time was allowed for filing counter 

affidavit . Lastly on 18 . 3 . 2002 this Tribuna l passed a stop 

or der gi vi ng last opportunity to the responde nts to f i l e 

counter affidavit within three weeks and the Original Appli-

cat i on was dir ected to be listed for final hear ing on 13th May 

2002 . No counter affidavit was filed by the r espondents 

till date and when today the matter came up fo r hearing in the 

revised list , learned counse l for the r espondents again 

requested for grant of some time to file counter aff idovit. In 

view of t he afor esa id facts , since more than a~ple opportun i ty 

was given to the r espondents to file counter aff i davit , and 

the y have not chosen to r espond , we r e jected the request of 

~ 
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counsel for th e respondents and proceed to hear the matter 

on merits on th e basis of material available on r e cord. 

6 . Sri G. R. Gupta , learned c ounsel for t he ~e spondent has 

made hi s s ubmi ss ion on th e basis or material avail ab l e on 

r ecord opposing th~ Origina l Applisation . 

7 . Th e first question to be c ons ider ed is whether dismissa1 

of the applica nt is viola tive of Article 3 11 ( 1) of the 

Consti t ution. The appointment letter dated 13 . 5 .1 994 , 

Annexur e- 3 t o t he Or iginal Ap plicatio n, clearly shows that the 

petitioner was appointed by the Additional Commissio ner 

(P & V) Centr al Excise , Meer ut , in his capacity as appointing 

authority . Th e post of Joint Commiss ioner is lower i n rank 

and the Pay scale to the post of Additional Commissioner , 

es is ap parent fro~ th e hierarchy of officials placed on 

record in par a 4 . 26 of th e Or igin31 Applicat ion quoted below :-

As s istant Comm i ssioner (JTS) 

I 

----------------------
(Ass i stant Commiss i oner)(STS) 

(Now designated as Dy. Commissioner) 

I 
----------------------

(Additional Comm i ssioner ) (SAG) 

I 
---------------------

(Comm i ssioner ) 

The appl icant has also sta t e d in para 4 . 27 that Sri 8 . K. 

Juneja , Joint Commis s ioner (P & V) Meerut who has passed the 

d ismissa l order dated 1.3. 2000 was pr omoted to th e post of 

Additional Commissioner in the Pay Sca l e or Rs . 14300/- 18300/-
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vide notification dated 6 .1 2 .2000. Thus , obviously on the 

date when the impug ned dismissal order was passed, the 

respondent no.3 was holding the post lower in r ank and Pay 

scale or the post or Additional Com~issioner. Learned counsel 

for the respondents however, Vehemantly argued that since at 

the ti~e when the impugned order of dismissal was passed • 

the ~~of appointment on the post of Ins pector. Central 

Excise ,~vested in the Joint Commissioner, Central Excise and 

ther efore, dismissal order is valid. Th e argument is 

misconceived . Article 311 (1) or the Constitution of India 
~ 

stateg as follows :-

"311 (1) - No person who is a member of Civil service or 
the Union or an All India Sc~vice or Civil Service of 
a State or holds a Civil post under Union or a state 
shall be dismissed or removed by an authority subordinate

1 to that by which he was appointed .« 

The aforesaid provisio n clearly shows that it is the 

authority who has actual ly appointed a Government servant 

which is relevant t o determine as to the authority compete nt 

to pass the order of dismissal or r emoval. Admittedly the 

Additional Commissioner appointed the applicant on the post of 

Central Excise , hence respondent no.3 has no authority to I 
""-- L. "-

dismiss th e ap plicant. ~on~e1he order is violative of Article 

311 (1) of th e Cons titution, and a nullit y in th e eyes or law. 

The Hon'ble Apex Court in the case of Krishna Kumar Vs. 

Divisional As s istant Electrig_al Engineer , Central Railw~L._ 

(A.I.R. 1979 SC 1912) has clearly held that po~er or dismissal 

under Article 31 1 (1) of th e Constitution has to be 

considered with reference to the point of time when a 

Government servant was appointed. Th e mere fact that 

subsequently the subordinate authority also got th e power of 

appointment will not empower him to dismiss a Government 

Servant who was actually ap pointe d by the officer of the 

higher rank. We are, therefore , clearly of the opinion, that 

the impugned order or dismissal is illegal, and no~est be ing 

- --
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unconstitutional and violative of Article 311 (1) or the 

Constitution or India. 

a. The second is sue as to whether th e impugned dismissal 

made without holding any inquiry is valid and the dpinion 

formed by the authorit i es that holding or departmental inquiry 

was not reasonably pr actically possible , can be sustained , on 

the Facts and circumstances or the present case. It is no 

doubt true that the power to dismiss or remove a person 

without holding departmental inc.u ir; is vested under Article 

311 (2) (b) 2nd Proviso read with Rule 19 (2) of CCS (CCA ) 

Ru l es , but the said provision cannot be invoked in ordinary 

circumstances . The imposition of punishment after affording 

opportunity of defence is the normal rule. A G0 vernment 

servant has a constitutional right of reasonable opportunity 

or defence before he is dismissed, removed or r educed in rank . 

Thus , the afor esaid r ight sh ould not be denied to a Govern~ent 

servant lightly and the Government must ensure compliance of 

the af or esaid Constitutional protection a~ai lab le to a 

Gove rnment servant unlens the facts and circumstances in a 
~ \,... 

given case justify the action without inquiry . In the 

present case respondent no.,3 has , in the impug ned ~der 

given following reasons for not holding departmental i n~uiry :-

11 LJhereas the said Sri Mritun j ay Tripathi has Cr eated 
an atmosphere of violence and ge neral indis cipline and 
has bred insubordination and has cr eated conditions so 
as to terrorise and threaten and intimidate the 
witnesses who we re likely to depose against him with 
fear or r eprisal end social ostracis~ and they are 
like ly to be prevented Pro~ giving evidence against 
h i :n • II 

Wher eas it is apprehended that if prompt action 
i s not taken it may r esult in th e situation to worsen 
and ul timately becoming unco ntr ollab l e which will 
jeopardise tha interest or State in as much as the 
revenue coll ectio n which is the most import ant activity 
of state will be adver sely affected. 

Whereas the undersigned keep ing in view the above 
f octs and circumstances is or the considered opinion 
that it would not be reasonably practicable to hold the 
enquir y as env isa~~ under 14 of CCS (CCA) Rules , 1965 

--
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and it i s a fit case for r e voking claus e (b) of second 
proviso to Article 3 11 (2) of the Constitut ion of India 
r ead with Rule 19 ( i i) of CCS (CCA) Rules 9 196B." 

9 . Learned counsel for the ap plica nt has brought to our 

notice th a t on the same date i.e. 1.3.2000 in the Criminal 

Complaint lodge d against the applicant befor e the C.J.M. 

Meerut 9 names of four official witnesses have been given who 

were ready to depose against the ap plicant in the aforesaid 

Criminal complaint . This is apparent · from the Criminal 

comp l aint no •• 444 of 2000 date d 1.3 . 2000 9 which is on r ecord 

as Annexure- 6 . It is inconceivable that four witnesses were 

ready to depose statement and r ender e vidence against the 

ap plicant in a C~iminal complaint lodged on 1.3. 2000 itself 

but they wer e afraid of th e applicant for deposing evidence 

against the applicant in the departm e nta l inquiry . This 

is self- contradictory a nd b e lies the r eason r ecorde d by th e 

r espondent no . 93 in the impugned order of dis~issal and also 

shows non- applic ation or mind by the ap pellate authority 

while passing the appellate or der. Even a perusal of the 

order passed by the ACJM Meerut accept ing f inal r epor t in 

r espect to the first i nformation repor t lodge d against the 

applicant and other s show that certain departme ntal witnesses 

gave ev idenc e in s upport of the fi r st i nformation report 

although it was not accepted by the ACJM Meeru t wh ile accepting 

th e final r eport. Th us th e material on r ecord clear ly shows l 
that the opinion r ecorded by respo nde nt no. 3 th at departmental I 

inquiry was not reasonably practicable since no witness was 

like l y to depose e vide nc e against the applicant. is neither 

bonaf ide nor based on a ny in9uiry made eve n in this respect . 

10 . At this stage lear ned counse l for the applicant has also 

pl aced bef or e us the copy of the order dated 3 . 8 , 2002 passed 

by the Principal Be nch of t he Tribu nal in O.A. No. 2457 of 

200 1 Vimal Kumar Vs . Un ion of India and 0th ~-·~~~~~-e_r_5_:.• wherein 

-- - ) _. 
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dismissa l order of Vimal Kumar who was a lso dismissed along 

with th e applicant, f or the similar r easons , has bee n 

consider e d and the Principal bench of the Tribunal has 

allowed the Or igi nal Application. quashing the order of 

dismissal as well as tho appellate order of Sri Vim a l Kumar. 

Th e afore s aid order of t he Principal Be nch of Tribunal is 

squarely applicable in the present oase a lso as the fact s and 

circumstances as well as e ve n th e grounds mentioned in the 

dismissa l order of the applicant and Sri Vimal Kumar are 

virtually similar a nd, th er efor e , we are in respectful 

agr eeme nt with the view take n by the Principal Bench of the 

Tribunal in the afor esaid c as e a nd hold that impugne d 

dism i ssal order dated 1.3.2000 iss ued by r esponde nt na.,3 as 

well as the appellate or der dated 4 .7.2002/3.7.200 1 passed 

by r espondent no. , 2 ar e illegal and are liable to be quashed. j. 

11. Learne d c ounsel for the r espondents has also not bee n 

able to place anything on r e cor d to show that the sat i sfaction ! 
I 

recorde d by the r esponde nt no.,3 in pass ing th e impugned 

order i s based on objective facts and is not an outcome of 

wh i ms and capricious. It i s well se t t l e d that indepe ndent 

~ater ial must be availab l e on record justifying dispensation 

of the departme ntal inq~ry as e nvisaged under Article 311(2) i 
t ake the afor esaid view as per law ~ 

of the Constitution. We/laid down by Hon•ble Apex Court 

in the following cases :-

(1) A. I.R. 199 1 SC 385 Jaswant Singh 
Vs. State of Punjab and other s . 

(2) A.I.R. 199 1 SC 1043 Chief Secutiry Of fi cer 
Vs. Singhasan Ravi Dass and others. 

12. For the r easons stated above Original Application 
~ e..k 
succe~s and i s allowed. Th e appellate order dated 4 .7. 2001/ ... 
13.7.2001, Annexure-A2 passed by respo ndent no., 2 as well 

-- ) 
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as the order of dismissal dated 1 . 3 . 2000 passed by respo nd e nt 

no . 3 ar e quashed . Th e applicant would be de emed to continue 

in service wi th all c onse quential benefits of arrears of sala 

and seniority etc . which the re3pondents will allow to the 

ap pl icant within three mo nths fro~ t he da te of commu nication 

of this order . Howe ver , the responde nts would be a t liberty 

to take such action as advi sed and permiss ible in law 

against the app lica nt in ac cordance with CCS (CCA) Rules , 

1965 and l aw on the subject as well as fresh instructions • 

13 . There will be no order as to costs . 

Member- A 

/Nee lam/ 

.· 


