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CENTRAL ADMINISTRATIVE TRIBUNAL
‘ ALLAH/BA BENCH
ALL AHABAD
Allahsbad, this the A day of Swe 2003,

QUCRUM : HON, MAJ. GEN. KK SRIVASTAVA, MBABER(A)
' HON., MR, A. K. BHATNAGAR, MBVMBER (J)

Original Application No. 1174 of 2001
B 1

Surendra Kumar Dwivedi, son of Shri
Shreepat Lal Dwivedi, Resident of Type-11/12,
N, T, P, C, Dibiyapur, Auraiya

....._..o..&oplican‘t.

(By &dvocate $ Shri A.K.Gaur/Shri S.Mandhyan)

versus

HRRHAR

1, Union of India through Ministry of Human Resources
Development, (H & D. ), New Delhi

2, Commissioner, Kendriya Vidyal aya, Sangathan,
18, Institutional Area, Saheed Jeel Singh Marg,
New Delhi.

3. Principal, Kendriya Vidyalaye, N.T.P.G,,
Dibiyapur, #uraiyd.

es « s BeSpONdents.

(By Advocate : Sri N.P.Singh/Shri V.Ratan/
Sri SMukherjee)

ALONGWITH
KA R H WA

Original #Application No. 28 of 2002

Surendra Kumar Dwivedi, son of Shri ‘
Shreepat L&l Dwivedi , Resident of Type-II/12,
N.Y.P.G Dibiyapm, District suradya....

\ = | K\\/ = °csfoplicant,
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(By Advocate :-Sri Ae KeGaur)

YSERNR

1. Union of India through Ministry of Humnan Resources
Devel opment ( H.R.D. ), New Delhi.

2. Comissioner, Kendriya Vidyalayea Sangathan,
18, Institutional Area, Saheed Jeet Singh Marg,
New Delhi.

3. Dr, M.S, Verma, Assistant CommiSsioner,
Kendriye Vidyelaya Sangathan, Regional Office,
Sector=J, Aligarh, Lucknow=226 024.

4, Principal, Kendriya Vidyalaya, NTPC, Dibiyepur,

District Auraiya.

ee eea s B€SpoOndents .

( By Advocate 3 Sri N.P.Singh)
ORDER

Maj Gen K K Srivastava, Member A.

Since bothzthé OAs have been filed under section
19 of the A.T. Act, 1985, by the same applicant and
the reliefs claimed in both these OAs are inter-related,
both these OAs are beingddecided by a commoﬁ order.:
The leading OA being OA no. 28 of 2002.

OA no. 28 of 2002

2. The applicant has prayed for guashing the order
(=

- : ke
dated 22.11.2001 (Ann A1) by which the applicant has beun
removed from service and dirGCtéiz@EO the respondents to
reinstate the applicant and allowkto join his duties at

Kendriya Vidyalaya, NTPC, Dibiyapur.

QA Ro,., 1174 of 2002

3. The applicant has prayed for guashing the order
dated 24,.8.2001 (Ann Al) by which the gpplicant was transferred
from Dibiyapur to Dharangdhara {(Gujarat). He has also

prayed for direction to respondents to decide the applicant's
representations dated 9.8.2001 and 29.8.2001 and not to compel

k’\N\/ 1 . oasi/=

== 4




3o

the applicant to vacate residential quarter no. II/12

NTPC, Dibiya.pur s Auraiya.

OA no. 28 612002,

4, In this OA the applicant has challenged the order
dated 22.11.2001 (Ann Al) by which the applicant has been °

removed from service by respondent no. 3.

S The facts,in short are that the applicant joined

the respondent’s establishment as Primary Teacher at Missamari
(Assam) on 11.9.1988. He was transferred to Dibiyapur

in March 1991. From Dibiyapur he was transferred to Aligarh

by order dated 14.11.2000, which was cancelled. The applicant
was transferred to Dharangdhara (Gujarat) by order dated
21.6.,2001. He filed representation on 6.7,2001 followed

by another representation dated 9.8.2001. The representation
of the applicant was rejected by order dated 24.8.2001 through
which the representations of 76 othersemployees were also
rejected. The applicant filed 0OA no. 1174 of 2001 and at

the admission stage, the order of eviction of the applicant
from the house allotted to him was stayed by the Tribunal's
interim arder dated 2.11.2001. A show cause notice/provisional
order under Article 81 (d) (3) dated 1.11.2001 was served

on the applicant on 20,11.2001. The show cause notice was
stayed by an interim order dated 23.11.2001 passed by this
Tribunal in OA 1174 of 2001. However, the order of removal
under Article 81 (d) was passed by respondent no. 3 on
22.11.2001 on the ground ofb;oluntarZ;vabandonment of service.
This Tribunal on 16.1.2002 directed the respondents to decide
the appeal and kept the OA pending. An appeal was preferred
against the order dated 22.11.2001. The appeal of the applicant
was re jected by order dated 31.7.2002. Hence this oa

which has been contested by respondents by filing counter

reply. N/ . 00..04/"'




6o sri s Mandhyan, learned counsel for the applicant
submitted that the applicant was transferred to Aligarh
vide order dated 14.11.2000 which was cancelled by order
dated 14.11.2000 with clear stipulation that the applicant
would not seek transfer on request for a period of 5 years.
This condition of 5 years is equally applicable on the respon-
dents and they‘could not transfer the applicant. The
applicant was transferred from Dibiyapur to Dharangdhara by
order dated 21.5.2001 wiich is more than 2000 Kms and also
a hérd station. The applicant has already worked at
Missamari for full tenure, which is also a hard station

and therefore, the action of the respondents in posting the
applicant to another hard station smacks of malafide. Even
the representation of the applicant was re jected alongwith
the representations of 76 other employees by a non speaking

order in routine manner,

e The learned counsel for the applicant further
submitted that this Tribunal while entertaining the oA

no. 1174 of 2001 challenging orders dated 24.8.2001 and
21.6.2001 stayed the eviction of the applicant by order

dated 2.11.2001. The respondents out of sheer vengeance
issued a show cause notice on 1.11.2001 by antidating the
same as dated 1.11.2001 as the Tribunal passed the order

on 2.11.2001 in favour of applicant. The show cause notice
dated 1.11.2001 was stayed by order dated 23.11.2001. sStrangely
again the respondent no. 3 passed an order on 22,11.2001

i.,e. one day prior to the order of this Tribunal which leaves
no doubt that this order was also antidated by which the
respondent no. 3 confirmed the earlier order dated 1.11.2001
i.e. loss of lien on the post of Primary Teacher (PRT) under
Article 81 (d) (6) of Kendriya Vidyalaya Education Code.

The learned counsel for the applicant submitted that these

antidated orders cannot sustain in the eyes of law, as the

%dk/ o ov Do
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5.

matter was subjudice before this Tribunal.

Se Learned counsel for the applicant also submitted

that the order dated 22.11.2001 is punitive in nature and

by not giving opportunity to the applicant, the respondents
have violated principles of natwal justice. The applicant's
counsel has also challenged the action of the respondents

in mssing the order dated 22.11.2001, specially when the
show cause notice dated 1.11.2001 was received on 20.11.2001
and the same was stayed by this Tribunal's order dated

231920071

9. Learned counsel for the applicant further submitted
that major punishment of removal from service for unauthorised
absence is too hargh and disproportionate. No enguiry

has been held nor the applicant has been afforded any
reasonable opportunity. The unauthorised absence is to be
termed as misconduct and in case the respondents were of the
view that the applicant committed misconduct, they should
have proceeded against him under Rule 14 of cCs (CCA) Rules
1965, Learned counsel for the applicant also submitted

that the applicant had submitted an application for grant of
leave and remained gbsedgg only due to transfer to a hard
station which the applicant was @gitating before this
Tribunal, the respondents cannot justify their action of

passing the order of removal.

10, Learned counsel faor the applicant submitted that
removal from service under Article 81 (d) on the groqnd

of voluntarly adandonment of service is unheard df in any
service regulation énd is a draconian law, which requires to

be gquashed/set aside. It is sgttled proposition ©of law

. Seoo6/~
he |
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that no order having serious civil conseguences can be
passed without affording proper opportunity. The learned
couhsel for the applicant has relied upon the following

judgments :=-

e JT-1993 (3) sc 617, D.K. Yadav ¥s. M/s J.M.A.
Industries Ltd.

5L ER JT 1998 (3) sC 47, Uptron India Limited Vs.
shammi Bhan & Ors

1ad, JI 1998 (6) sSC 464, Basudeo Tiwari Vs. Sido Kanhu
University & Ors

iv. 1999 (1) ESC 490, pPancham Ram & Ors Vs. Chief Engineer
{Elec/Mech) UP Jal Nigam, Lucknow & Ors

Ve 2000 (2) ESC 1142, U.P., State Spinning Mill Co. Ltd.
Vs. N,K, Tripathi and others

. 2000 (3) EsC 1625, Chandra Prakash shahi Vvs. State

v of UP and others

vik. 2000 (3) BsC 2022, Prithipal singh Vs. State of Pbunjab

& Ors.

viii (2002) 2 saCc 213, Mirza Barkat ali Vs. Inspector
General of Police, Allahabad & Ors

A5, 2000 (7) SLR 667, Ashok Kumar Pandey Vs. State of
Uttar Pradesh

1l Resigting the claim of tﬁf app}ictgt, sri N.P. Singh

learned counsel for the respondentshthat the applic ant has

not made Joint Commissioner (Admn) as necessary party which

is required under XVS Education cCode. The applicant joined

at Dibiyapur in March 1991 and has worked for more than

10 years. Therefore, the respondents have committed no

irregularity in posting him to Dharangadhara. Service in

KVS entails All=India liabiiity and the applicant cannot

and should not show any resistance in not éomplying the

legal order of superior. The transfer arder of the applicant

has keen issued under the provision of para 10 (1) of the

Transfer Guidelines in respect of KVS employees. The appli-

cant was relieved from KV Kibiyapur on 27,6.,2001. The applicant

has failed to join at KV Dharangadhara within stipulated

period. The applicant has been provided number of opportunities
to join at his new place of posting, but he abstained and,

«oosF/=
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therefore, the respondents have rightly taken action against
the applicant under Rule 81 {d) of the KVS Education Code.
Learned counsel for the respondents further supbmitted that
the notice under Article 81 (d) has been paésed after about
5 meAths when the applicant failed to join his new duty

station °

12, Learned counsel for the respondents submitted that
the applicant's trans fer to :Aligarh was cancelled on his

own reguest and, therefore, in such cases one is debarred from
making request for transfer for five years. This does not'
mean that the applicant cannot be transferred for five years.
An employees can always be transferred in public interest
under the transfer guidelines. The respondents coungel

has argued that in para 18 and 19 of the OA, the applicant
has deliberately not given any date of the receipt of the
stW cause notice dated 1.11.2001. He has not annexed any
documents e.g.the cover of the envelope etc to prove his
peint that he received the show cause notice on 20.11.2001.
The applicant is avodding taking orders from the respondents
and under no circumstances he is prepared to go to his new

prlace of posting.

13. - sri vivek Ratan and Sri S Mukher ji appeared on
behalf of respondent no. 4'i.e Estate Officer, NTPC and
submitted that after the transfer, applicant could be allowed
to.retain the quarter for two months as per rules, The .
applicant has~not vacated the said quarter even after the
expiry of two months from the daﬁe he has been relieved and
he has obtained interim order from this Tribunal on 2.11.2001
in oA no; 1174 of 2001 by not impleading respondent no. 4.

The request has been made on behalf of respondent no. 4 for

vacation of interim order dated 2.11.2001.

&\N\/ .. .8/~
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or the respondents

h

EA shri N,P, sSingh, learned counsel

further submitted that all efforts were.made to serve the show
"~ on the applicant®
cause notice dated 01.11.2001/ when the peon reached tihe

1
4

e tne

h

residence of the applicant, his wife refused to ta

delivery of the same and informed that the applicant was not

present in the nhouse. After several attempts on 02.11.2001,

=

the show cause notice was pasted on the main gate of the

residence of the applicant. A copy of the same was again
Ebuts

sent to the applicant on 05.11.2001. /fthe wife of the applicant

‘informed that the applicant was not present at home.

e
has
15 The learned counsel for the respondents /placed
reliance on the judgments of Chandigarh Bench o£\§his Tribunal
W (S66a) 1R [02) “in the case of
0K, No.5669/02kgated 10.12.2002”/Mrs.JYOti Sharma Versus
Kendriya vidyalaya Sangthan and Others, 0.,A. No.511=-CH/02
N.N. Rag versus Union of India and others and judgment oL
Hon'ble Delhi High Court in Civil writ petition no.4485/02
in the case of Prem Juneja Versus Union of India, 2003 IAD
and
(Delhi)57/submitted that the respondents have committed no
error of law and action taken against the applicant under
article 81(d) of Education Code is not violative of articile
14 and 16 of the constitution.
_ for the parties&'
%, We have heard counsel, carefully considered their

'.—J

submigsions and closely perused records.

T, In thnese O.,Ag LtwWo lissues are involved. PFirstly
regarding the transfer of the applicant from Dibiyapur to
Dharangdhara (Gujarat) and the second issue is about the
legality of show cause notice dated 01.11.2001 uncer article

81({d) and also the confirmation order dated 22.11.2001 regarding

&N\/ .o - oS
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loss of lien of the applicant and consequently removal of the

applicant from Kendriya Vidyalaya sangthan.

i8. As regards first point regarding transfer is
concerned from Dibivapur to Dharangdhara {Gujarat), we have
no doubt in our mind that service under Kendriva Vidyalaya

1 ~ transfer .
Sangthan carries all Indla/llablllty. The contention of the
applicant that since he had worked at Missamari which is a
hard station, he could not be posted to another hard station,
has no substence. What is important to be seen is that there

1d

is transpacecy in the action of the respondents. The applicant
Wbyl Ve

was posted at [ - in March 1991 and now after lapse of

10 years he was posted Lo Dharangdhara. ©One more point raised

by the applicant is that since his transfer to Aligarh, ordered

on 14.11.2000 was cancelled vide letter, at annexure=4 of

O.A, NO.ll74/Ol,erarr;ng from making any reguest for transfer

)

for five years, the respondents were equaily bound not to
transfer the applicant for next five years. We doc -not find

any force in this contention, Therefore, in our considered

"opinion, the respondents - committed no illegality in transfe-

slicant from Dibiyapur to Dharangdhara., The

o

rring the ap

(]
ol

. : = ; hes ey
applicant who is a teacner aid wio is supposed to .- maintal. : ;

s
. . L’ -
highest standard of discipline,should have dut #fully carried

out the orders of transfer dated 21.06,2001.

19 Now we come to the second question regarding the
legality of the impugned show cause notice dated 01.11.2001
and also the order dated 22.11.2001. The main ground on
which the applicant has assailed these orders is that these
orders are punitive in nature and, therefore, denying the
opportunity of defending himself, the resgpondents have

violated principles of natural justice, As per applicant

oco-.olO/-
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: b
the respondents were required to follow the detaildprocedure
laid down under rule 14 cCS (CCA) Rules 1965. The respondents,
on the other hand, submitted that article 81(d) is intraviresg
as held by this Tribunal as well as superior courts. JTne
learned counsel for the applicant has placed reliance on
nunber of cases in regard to violation ef %finciples of natural
justice, ; engquiry to be held in . L the order is
W L
punitivg,opportunity}as to be given to a person before dismissal
or termination. The judgment cited by the learned counsel for
o b
the applicant will be relevant only in case ")t is established
that they are illegal, The order of transfer of the applicant
is dated 21.06.2001. The applicant approached this Tribunal
challenging the transfer order by #filing . O.A. No.1174/01.
In O.A. N0,1174/01 this Tribunal passed the interim order on
02.11.2001 to the effect that "in the meantime it is provided
that respondents Bhall not compel to vacate the quarter in
guestion." The transfer order was not stayed; The respondents
have submitted that the applicant was relieved on 27,06.2002
and he was absent with effect from 28.,06.2001. ©On perusal of
records we f£ind that the applicant has filed prescriptions
and one medical certificate of June and other dated 02.03,2001,
However, the applicant has not placed copy of his leave

Ml
5 : 5 = = oW
application on record, nor has he - able

P

o subgEamiate that
his leave had been sanctioned‘ﬁ;longwith written arguments,
(N
the applicant has attached a medical gertificate dated 13.07.200
and also a copy of telegram dated 27.08.2001 for extension of
his leave. These twc documents are not part of record in

= b
either of the ©.iNgs,  Therefore, the conteniion of Elic
respondents that the applicant was absent’ unauthorisedly and

did not join the place of his posting on his own volition

appears to be correct and well-founded.

S ...11%
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20, Since the applicant did not reportfﬁor duty at
Dharangdhara for more than four months, +he respondents have
pleaded that they had no choice but to issue a‘gﬁow cause notice
— b
under article 81(d) of the Bducation Code. The applicant has
pleaded that he received the notice dated 01.11.2002 on
20.11.2001. The perusal of the Peon Book produced by the
respondents leaves no doubt that the respondents took adequate
measureé to serve the notice on the applicant on 02.11.2001
itself. A clear remark has been given that sSmt.Bagh Devi
wife of the applicant was present at the @ate of the applicant's
house at 6p¥m, when the show cause notice datgd 01.11.2001
regarding loss of lien was.paste%'on the main géte of the
applicant's house. The applicant pleadggnat i
20.11,2001 he had no knowledge of such : notice. The respondents
W1y theany v T ; ‘
as , ' peon book,again trial to serve the notice on 05.11.2001
but the wife of the applicant did not accept the letter and
informed the bearer of the letter that the applicant was not
present in the house. All this goes to prove that the applicant
has not approached this Tribunal with clean hands and by
hiding the facts the applicant has obtained the stay order

On 23,10 52003

2, In regard to the order dated 22.11.2001 the
applicant's counsel has pleaded that the order is antidated.
The learned counsel for the applicant submitted that once the
Tribunal stayed the show cause notice dated 01.11.2001 by its
ocrder dated 23.11.2001 the ﬁﬁ?POﬂd&?tS passed antidated order
dated 22.11.,2001 confirming the lien and removal. of the
2 ~

ke e : ; .
applicant from Kendriya Vvidijalaya Sangthan. Perusal of
CA=-2 filed by the respondents establishes beyond doubt that

the order under article 81(d) in respect of the applicant for

o

seec 2/




loss of lien was issued on 22.11.2001 itself, The same was
dispatched to various people including the applicant Dby
speed post dated 22.11.2001. The respondents have f£iled the

photocopies of the receipt dated 22.11.2001.

22, The chandigarh Bench of this Tribunal)in its order
dated 10.12.2002 in the case of Mrs. Jyoti sharma (supra),
held as under:-

"Tn the result, we f£ind that the applicant has been
rightly removed from service from the date her
unauthorised absence in accordance with the procedure
prescribed under Article 81(d) of the Bducation Code.
The impugned order does not suffer from any legal
infirmity. The 0O.A., therefore, turns out to-be
devoid of any merits and substance. It is accordingly
dismissed without any order as to costs."

The same bench on the same day in the same case of N,N. Rao

(supra) has held as under:=-
11} :

Tn view of the above discussion, we find that the

order of loss of his lien as well as that of removal

of applicant from service with effect from 17.01.2001,

the date from which he absented himself in ang

unauthorised manner, cannot be faulted on any ground

whatsoever., Respondents, in the considered opinion

of this court, have rightly invo-—ked the provision

of article 81{d) of the Bducation €ode. In the

circumstances of the case, there was no escape from

the conclusion that the applicant, by remaining

absent in an unauthorised manner for a period of

about four months, had voluntarily abandoned service.

Though the order in guestion may have hit the applicar

hard, but the fact remains that the course adopted

by the respondents is in accordance with law, The-

0.A., tnrns out to be without any merits. It is,

accordingly, dismissed, but without any order as

to cests.”

The Hon'ble Delhi Bigh Coﬁrt,in the case of Prem Juneja (sSupra),
has clearly held that article 81(d) of Education Code is not
violative of article 14 and 16 of the %onstitution. This

makes a provison: £or providing opportunity td an employee

to show cause against the view of concerned authority that

employee has lost his lien on the post on the ground of his

unautchorised abrsence from duty. In case disciplinary

uw»ts/.




authority rejects His explanation he has right to file an appeal
before appellate authority. 1In such cases there is no violation

of principles of natural justice.

23, In the present case,we do not find that respondents
have committed any illegality. There is no good ground for

s 3 : ‘ s o : =
interference. The 0O.,As are devoid of merit = and dre liable to

be dismissed., Accordingly the 0O.As are dismissed.

The interim orders dated 02.11.2001 and 22.11.2001

W%
o
L

0]
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merged with this order. The respondents may take action

under law for vacation of government accommodation,
| = 39
294 There will be no order as to costs.

N
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