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RESERVED 

CENTRAL JiDMINISTRATIVE TRIBUNAL 
AL LfHAB JU B 13\J Q-! 

ALLAHABJU 

Al.Laheb ed, thiS the----~-~. day of~ 2003. 

QUORlM : HON. MAJ. GEN. KK SRIVASTAVA, M.EMB ER{ A) 
HON. MR. A. K. BHATNAGAR, M BW3 EB (J) 

Original ,Application No. 1174 of 2001 
******* 

Surendra Kumar DNivedi, son of .Sbri 
Sbreepat Lal Uwive.di, Resident of Type-II/ 12, 
N. T. P. C. Dibiy apu r, Auraiya 

•••••••••• Applicant. 

{By Advocate : Shri A.K.Gaur/ Shri S.Mandbyan) 

Versus. 
****** 

l. Union of India through Ministry of Hun an Resources 
D.evel orm errt, ( H. :a D.), · New D?elhi 

2. Commissioner, Kendriya Vidyal aya, Sang athan, . 
18, Institutional Area, Saheed Jeet Singh Marg, 
New Del hi. 

3 •. Principal, Kendriya Vidyalaya, N. T.P. C~, 
Dibiyapur, A.lraiya. 

• • · •• Respondents. 

( By Advocate : Sri N.P. Singh/ Sbri V.Ratan/ 
Sri S.Muk herj ee) 

ALCNGWITH 
. *****'f** 

Original Jlpplication No. 28 of 2002 ---·----~-----·--- 
Surendra Kumar DNiv edi, son of Sh ri 

Shreepat Lal D,wivedi ~ Resident of Type-II/ 12, 
N. Y. P. C. Dibiy ap112, Qistrict Alraiya •••. 

••••.Applicant. 
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{By Advocate: Sri A.K.Gaur) 

L Union of India through Ministry of Hunan Resources 
Dev el cpm errt ( H. R.D. r, New Delhi. 

2. :Camiissioner, Kendriya Vidyalaya Sangatban, 
18, Institutional Area, Sahe ed J eet Singh Marg, 
New Delhi. 

3. Dr. M.S. Ve.rm a, Assistant CcmmiSsioner, 
Kend.tiya Vidyal ay:a Sang at ban, Reg ion al Office, 
Sec'cor-J, Alig arh, Lucknow-226 024. 

4. Principal, Kendi'iY.~'..l\iidyal aya, NTPC, Dibiyapur, 
Uistrict Au raiya. 

•· •••• .Resp onderrt s • 

( By Jldvocate: Sri N.P.Singh) 

0 RD ER 

Maj Gen K K Srivastava~ Member A. 

since bothtthe OAs have been filed under section 

19 of the A~T. Ac~. 1985, by the same applicant .and 

the reliefs claimed in both these OAs are inter-related, 

both these OAs are beingcde~ided by a common order. 

The leading 0A being OA no. 28 of 2002. 

0A no. 28 of 200~ 

2. The applicant has prayed for quashing the order 
·~ 

dated 22.11.2001 (Ann Al) by which the applicant has ~ 

removed from service and direction to the· respondents to 
. -~~~ 

reinstate the applicant and allow, to join his duties at ,.._ 

Kendriya Vid¥~lay:§l, NTPC, Dibiyapur. 

~ no. 1174 of 2002 

3. The applicant has prayed for quashing the· order 

dated 24.8.2001 (Ann Al) by·which the applicant was transferred 

from Dibiyapur to Dharangdhara (Gujarat). He has also 

prayed for direction to respondents to decide the applicant's 

representatiorsdated 9.8.2001 and 29.8.2001 and not to compel 
·~- : •••• 'l,/~ 

... 



w' .. 
... 

.l.,, 

3. 

the applicant to vacate residential quarter no. II/12 

NTPC. Dibiyapur. Auraiya. 

OA no. 28, Ottv2002. 

4. In this OA the applicant has challenged the order 

dated 22.11.2001 (Ann Al) by which the applicant has been,.. ... .) 

removed from service by respondent no. 3. 

5. The facts1in short,are that the applicant joined 

the respondent's establishment as Primary Teacher at Missamar i 

(Assam) on 11.9.1988. He was transferred to Dibiyapur 

in 1arch 1991. From Dibiyapur he was transferred to Aligarh 

by order dated 14.11.2000. which was cancelled. The applicant 

was transferred to Dharangdhara (Gujarat) by order dated 

21.6.2001. He filed representation on 6.7.2001 followed 

by another representation dated 9.8.2001. The representation 

of the applicant was rejected by order dated 24.8.2001 through 

which the representations of 76 othersemployees were also 

rejected. The applicant filed 0A no. 1174 0£ 2001 and at 

the admission stage. the order of eviction of the applicant 

from the house allotted to him was stayed by the Tribunal's 

interim order dated 2.11.2001. A show cause notice/provisional 

order under Article 81 ( d) ( 3) dated 1.11.2001 was served 

on the applicant on 20.11.2001. The show cause notice was 

stayed by an i~terim order dated 23.11.2001 passed by this 

Tribunal in OA 1174 of 2001. However. the order of removal 

under Article 81 (d) was passed by respondent no. 3 on 
b... I,._. 

22.11.2001 on the ground of voluntarjy abandonment of service. 

This Tribunal on 16.1.2002 ddrected the respon?ents to decide 

the appeal and kept the OA pending. An appeal was preferred 

against the order dated 22.11.2001. The appeal of the applicant 

was rejected by order dated 31.7.2002. Hence this OA 

which has been contested by respondents by filing counter 

reply. ..... 4/- 
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6. Sri s Mandhyan, learned counsel for the applicant 

submitted that the applicant was transferred to Aligarh 

vide order dated 14.11.2000 which was cancelled by order 

dated 14.11.2000 with clear stipulation that the applicant 

would not seek transfer on reque~t for a period of 5 years. 

This condition of 5 years is equally applicable on the respon­ 

dents· and they could not transfer the applicant. The 

applicant was transferred from Dibiyapur to Dharangdhara by 

order dated 21.5.2001 wtri..ch is more than 2000 Kms and also 

a hard station. The applicant has already worked at 

Missamari for full tenure, which is also a hard station 

and therefore, the action of the respondents in posting the 

applicant to another hard station smacks of malafide. Even 

the representation of the applicant was rejected alongwith 

the representations of 76 other employees by a non speaking 

order in routine manner. 

7. The learned counsel for the applicant further 

submitted that this Tribunal while entertaining the OA 

no. 117 4 of 2001 challenging orders dated 24.8.2001 and 

21.6.2001 stayed the eviction of the applicant by order 

dated 2.11.2001. The respondents out of sheer vengeance 

issued a show cause notice on 1.11.2001 by antidating the 

same as dated 1.11.2001 as the Tribunal passed the order 

on 2.11.2001 in favour of applicant. The show cause notice 

dated 1.11.2001 was stayed by order dated 23.11.2001. strangel~ 

again the respondent no. 3 passed an order on 22.11.2001 

i.e. one day prior to the order of this Tribunal which leaves 

no doubt that this order was also antidated by which the 

respondent no. 3 confirmed the earlier order dated 1.11.2001. 

i.e. loss of lien on the post of Primary Teacher (PRT) under 

Article 81 (d) (6) of Kendriya Vidyalaya Education Code. 
- 

The learned counsel· for the applicantl:. submitted that these 

antidated orders cannot sustain in the eyes of law. as the 
.... s/- 
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matter was subjudice before this Tribunal. 

8. Learned counsel for the applicant also submitted 

that the order dated 22.11.20·01 is punitive in nature and 

);,y not giving opportunity to the applicant. the respondents 

have violated principles of natural justice. The applicant's 

counsel has also challenged the action of the respondents 

in pa s s Ln q the order dated 22.11.2001. s pe c La l Ly when the 

show cause notice dated 1.11.2001 was received on 20.11.2001 

and the same was stayed by this Tribunal's order dated 

23.11.2001. 

9. Learned counsel for the applicant further submitted 

that major punishment of removal from service for unauthorised 

absence is too hareh and disproportionate. No enquiry 

has been held nor the applicant has been afforded any 

reasonable opportw1ity. The unauthorised absence is to be 

termed as misconduct and in case the respondents were of the 

view that the applicant committed misconduct. they should 

have i;:roceeded against him under Rule 14 of CCS (CCA) Rules 

1965. Learned counsel for the applicant also submitted 

that the applicant had submitted an application for grant of 
~ ~ 

leave and remained absen"b~ only due to tragsfer to a hard 

station which the applicant was~gitating before this 

Tribunal. the respondents cannot justify their action of 

passing the order of removal. 

10. Learned counsel for the applicant submitted that 

removal from service under Article 81 (d) on the ground 

of voluntarly adandonment of service is unheard of in any 

service regulation and is a draconian law. which requires to 

be quashed/set aside. It is s~ttled proposition of l~w 

.... 6/- 
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that no order having serious civil consequences can be 

passed without affording proper opportunity. The learned 

cou~sel for the applicant has relied upon the following 

judgments:- 

i. 

ii. 

iii. 

iv. 

v. 

vi. 

vii. 

viii. 

ix. 

JT 199 3 ( 3 ) SC 61 7 , D. K. Yadav Vs • M/ s J. M.A • 
Industries Ltd. 

JT 1998 {3) sc 47. Uptron India Limited vs. 
shammi Bhan & Ors 

JT 1998 (6) SC 464. Basudeo Tiwari Vs. sido Kanhu 
University & Ors 

1999 (1) ESC 490. Pancham Ram & ors Vs. Chief Engineer 
(Elec/Mech) UP Jal Nigam. Lucknow & ors 

2000 (2)° ESC 1142·. U.P. state Spinning Mill co. Ltd. 
Vs. N.K. Tripathi and others 

2000 (3} ESC 1625. Chandra Prakash Shahi Vs. state 
of UP and others 

2000 (3) ESC 2022, Prithipal singh vs. state of Punjab 
& ors. 

(2002) 2 SAC 213. Mirza Barkat Ali Vs. Inspector 
General of Police. Allahabad & Ors 

2000 (7) SLR 667. Ashok Kumar Pandey Vs. state of 
Uttar Pradesh 

11. Resisting the claim of the applic~nt. sri N.P. Singh ~~hl~ 
learned counsel for the respondents.I\ that the applicant has 

not made Joint commissioner (Admn) as necessary party which 

is required under ro/S Education Code. The applicant joined 

at Dibiyapur in March 1991 and has worked far more than 

10 years. Therefore. the respondents have committed no 

irregularity in posting him to Dharangadhara. service in 

ro/S entails All-India liability and the applicant cannot 

and mould not show any resistance in not complying the 

le gal order of superior. The transfer er der of the applicant 

has been issued under the provision of pa r a 10 (1) of the 

Transfer Guidelines in respect of 'J<YS employees. The qppli­ 

cant was relieved from 'KY Kibiyapur on 27'. 6.2001. The applicant 

has failed to join at KY Dharangadhara within stipulated 

period. The applicant has been provided number of opportunities 

to join at his new place of posting. but he abstained and, L_. . ... 7/- 
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therefore, the respondents have rightly taken action against 

the applicant under Rule 81 (d) of the KVS Education Code. 

Learned counsel for the respondents further submitted that 

the notice under Article 81 (d) has :teen pa s se d after about 

5 men.th§ w~en the applicant failed to join his new duty 

station. 

12. Learned counsel for the respondents submitted that 

the applicant's trans fer to ,-!-Aligarh was cancelled on his 

own request and, therefore, in such cases one is debarred from 

making request for transfer for five years. This does not 

mean that the applicant cannot be transferred for five years. 

An employees can always be transferred in ~ublic interest 

under the transfer guidelines. The respondents counsel 

has argued that in para 18 and 19 of the OA, the applicant 

has deliberately not given any date of the receipt of the 

show cause notice dated 1.11.2001. He has not annexed any 

documents e.g~the cover of the erwelope etc to prove his 

point that he received the show cause notice on 20~11.2001. 

The applicant is avo~<ll::i.gg taking orders from the respondents 

and under no circumstances he is prepared to go to his new 

place of posting. 

13. sri Vivek Ratan and Sri s Mukherji appeared on 

behalf of respondent no. 4 i .e Estate officer. NTPC and 

sll!i)mitted that after the transfer, applicant could be allowed 

to retain the quarter for two months as per rules. The 

applicant has not vacated the said quarter even after the 

expiry of two months from the date he has l:Jeen relieved and 

he has obtained interim order from this TribLU1al on 2.11.2001 

in OA no. 1174 of 2001 by not impleading respondent no. 4. 

• The request has been rra de on behalf of respondent no. 4 for 

vacation of interim order dated 2.11.2001. 

~ 
.... 8/- 
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1.4. shri N .P. singh:, learned counsel £or the respondents 

further a ubm Lt t e d that all efforts wier..e.,nJade .t.o serve t he show 
IN- .. ~ri th~ ~pplican t ~ 

cause notice c2.te'. 01.11.2001/ whe1 t.ne peon reached ne 

resic_ence of the a pp.Ld.c an t; :1 h::Ls ·wife ref uae d to take tne 

Cle livery of t ne sa t1e and informed that t.he applicant was not 

present i. t he house •. fter several at t ernpt s 01 02.11.2001, 

the show cause notice was pasted on the uain yate of tne 

residence of the ap.J?licant. A co y of t ne s , e was gain 
~bu-e-- 

sent to t e applicant o os.11.2001.~ /the 1:1ife of the applicant 

·informed that the applicant was not present at home. 

1s. 
L .. ~ nas 

The learned counsel for the respondent§ /placed 

reliance on the judgmEi.nts of Chandigarh Bench of \.!his Tribunal 
k c_~,,0i,,1~lo1.J~ .,_ ~n the case of 

in O.A. No.5669/021\.dated 10.12.2002,;Mrs.Jyoti Sharma Versus 

Kendriya vidyalaya sangthan and Others, o.A. No.511-CH/02 

N .N. RaD versus union of India and others and judgment of 

Hon 'ble Delhi High court in Civil writ petition no.4485/02 

in the case of P.cem Juneja Versus union of India., 2003 IAD 
\i...andk 

{Delhi)57/sub itted that the respondents have co itted no 

error of law and action taken against the applicant lli4der 

article 81 (d) of Education code is not violative of article 

14 and 16 of the constitution. 

1 '6. 
~or the parties~ 

we have heard counsel/ carefully considered their 

suhnissions and closely perused records. 

17. In t-1ese O.A 6 _i:.-\'-1.9) issues are involved. Firstly 

regarding t.ne transfer 0£ the applicant f r om Dibiyapur to 

Dharangdhara (Gujarat) and the second issue is about the 

legality of show cause notice dated 01.11.2001 under article 

81 (d} an d also the confiri:i ation order c.ated 22 .11.2001 re~arding 

...... 9/- 
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loss of lien of t.1e applicant and consequently removal of tne 

a pp Ld.oa t from Kendriya v i.dya Lay a sangtl an. 

As regards first point regarding transfer is 

concerned from Dibiyapur to Di arangdhara {Gujarat), we have 

no doubt in our mind 

sangthan carries all 

that service uncer Kendriya Vidyalaya 
Ltransfer~ 

India/liability. The contention of the 

applicant that since he nad worked at rvu.ssamari which is a 

hard station.,. h'e could. not be posted to another hard station1 

has no' substance. What is important to be seen is that there 

is ,transp<a; ecy in the action of the respondents. The applicant ...._w~\,., 
was posted at : , · ' in March 1991 and now after lapse of 

10 years he was posted to Dharangdhara. one .. ore point raised 

by the applicant is that since bis transfer to Aligarh, ordered 

on 14.11.2ooq was cancelled vide letter,, at annexure-4 of 

O.A. No .1174/01, c.e car.r .:.._·1g from makinc;: any rec~uest for transfer 

for five years, the respondents were equally bound not to 

transfer tne applicant for next five years. we do, not find 

any force in this contention. Therefore, in our considered 

opinion, the respondents k .. _ co.:1rnit·ced no illegality in tra sfe- 

rring tr e a pp Ld.cerrt £ro1n Dibiyapur to D arang-dhara. The 

applicant /:mo is a teaci1er and. who is supposed to .. __ i., ... maint'b.in~ 
\.-. 

highest standard of discipline,.should have dut 1£ ully carried 

out the orders of transfer dated 21.06.2001. 

19. Now we come to tne second question regarding the 

legality of the impugned show cause notice dated 01.11.2001 

and also the order dated 22.11.2001. The main g:round on 

which the applicant has assailed these orders is that these 

orders are punitive in nature and, therefore. denying the 

opportunity of defending himself, the respondents rave 

violated principles of natural justice. As per applicant 

L •••••• 10 /- 
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..__ l,.. 
the respondents v·ierc required to follow the detai.Jai procedure 

laid down under rule 14 ccs {CCA) Rules 1965. The respondents, 

on the ot 1er hand, submitted that article 81 (d) is intr.avires 

as held by t.i is Tribunal as well as superior courts. 'I'h e 

learned co~~sel for the applicant has placed reliance on 

n umbez: of ce se s in regard to violation of principles of natural 
. . . b h l d . '1---~ t' ~ . Justice., enquiry to e e_ in ---. ne oraer is 

\,-, l, 
punitiv~) opportunity has to be given to a person oe f or e dismissal 
or termination. The judgment cited by t· e learned counsel for 

I,..,, t._ 
the applicant will be relevant only in case -1+.., is e s t ab l Lsr ed 

that they are illegal. The order of transfer of the applicant 

is dated 21.06.2001. The applicant approached t11is Tribunal 

challenging the +r ar sfer order by (flling..., O.A. No.1174/01. 

In o.A. No.1174/01 this Tribw1al passed tne interim order on 

02.11.2001 to the effect that "in the me an t L: e it is provided 

that respondents shall not compel to vacate the quarter in 

question. 11 The transfer order was not stayed. The respondents 

riav e submitted t nat; tl e applicant 1:'1as relieved on 27.06.2002 

an d he wa s absent with effect from 28.06.2001. en perusal of 

records we find that the applicant has file<i prescriptions 

and one medical certificate of JW1e and ot.her dated 02.08.2001. 

However1 the applicant has not placed copy of his leuvc 
""-h,,~IN- 

application on record. nor has he - able to sub~ft:.aitiate that 

his leave had been sanctio1ed~l1on~with written argu:nents, 
~ 
The applicant ha s attached a me d.i oa I aertificate dated 13 .07 .200 

and also a copy of telegram ated 27 .os.2001 for extension of 

his leave. These two do c umen t s are not part of record in 
t-- L, 

either of the O.A5.-,. Therefore., tne oon t errt Lon of tLe 

respondents that the applica t was absent una ut.nor isedly and 

did not join the place of his posting on his own volition 

appears to be correct and well-founded. 

"····11/- 
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20. Since the ap_plicant did not report for duty at 
k 

Dharangdhara for n ore than four onths, the respondents have 
k pleaded that they ia d no choice but to issue a show cause notice 

~ l.-- 
under article 81 (d) of the Education Code. The applicant has 

pleaded that he received the notice dated 01.11.2001 on 

20 .11.2001. The perusal of the Peon Book produced by the 

respondents leaves no doubt that the respondents took adequate 

measures to serve c l ie notice on the applicant on 02 .11.2001 

itself. A clear r-e.nar k has been given that smt .Bagl Devi 

wife of the applicant was present at tne gate of the applicant's 

house at 6pTm1 when the show cause notice dated 01.11.2001 

regarding loss of 

applican~s house. 

L- J.. d t' • . ' r- •. was .pas1...e _ on ne main gai:e OI -c ne 
"-~L l.r-- 

applicant. pleadtlthat till 

lien 

The 

20.11.2001 he had r~olt,....knowledge of 
~\')~~~~~~ . ~ '\,... 
as pe6~ ·bo~R 

1
again tr!!;t! to 

such __ notice. The r e sponden t s 

serve t e notice on 05.11.2001 

but tl1e wife of the applicant did not accept the letter and 

informed the bearer of tne letter that t'_e applicant was not 

present Ln the house. All this goes to prove that the applicant 

has not approached this Tribunal with clean riar ds and by 

hiding the facts the applicant has obtained the stay order 

on 23.11.2001. 

21. In regard to t.e order dated 22.11.2001 the 

a p p.l Lcerrt; Is counsel has pleaded t· rat; the order is antidated. 

The learned counsel for t ne applic nt submitted that once the 

TribQ~al stayed the show cause uotice dated 01.11.2001 by its 

order dated 23.11.2001 the respondents passed antidated order 
N---~ \t-.. 

dated 22.11.2001 confirming the li~~ and remo,ral of the 
k.- "''- 

applicant from Kendriya ViillJalaya Sangtiian. Perusal of 

C -2 filed by the respondents establishes beyond doubt that 

the order under article 81 (d) in respect of t.t e applicant for 

............ i 2./- 
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loss of lien was issued on 22.11.2001 itself. The same was 

dispatched to various people including the applicant by 

speed post dated 22.11.2001. The respondents have filed the 

photocopies of the receipt dated 22.11.2001. 

22. The chandigarh Bench of this Tribunal)in its order 

dated 10.12.2002 in the case of :Mr:' s. Jyoti Shar" a (supra ),1 

held as under:- 

"In the result, 1.ve find that the applicant has been 
rightly removed fro:n service fro., t :ie date her 
unauthorised absence in accordance with the procedure 
prescribed under article 81(d) of the Education code. 
'iehe impugned order does not suffer from any legal 
infirmity. The o.A •• therefore. turns out to- be 
devoid of any. erits and substance. It is accordingly 
dismissed without any order as to costs •11 

The same bench on the same day n the sa, e case of N.N. Rao 

{supra) has held as under:- 
n 
In view of the above discussion, we :finsi that t.be 
order of loss of his lien as well as that of removal 
of applicant fro service with effect f r om 17.01.2001, 
the date Er om which he absented h Lr self in an'J. 
unauthorised manner. cannot be faulted on any groill!d 
whatsoever. Respondents:, in the considered opinion 
of this court, have rightly invo-ked t.n e provision 
of article 8l(d) of the ~ducation Code. In tne 
circurnstances of t' e case, there v:as no escape from 
the conclusion that the applicant., by remaining 
absent in an unauthorised manner for a period of 
about four months. had voluntarily abandoned service. 
Though the order in question may have hit the applicat1 
hard, but t,e fact re1ains that the course adopted 
by the respondents is in accordance with law. The· 
o.A. tn.rns out to be wit out any merits. It Ls , 
accordingly. dismissed. but without any order ~s 
to costs.11 

f 

The Hon 'ble Delhi High court, in the case of Prem Juneja {supra)., 

has clearly held that article 81{d) of Education Code is not 
l.. 

violative of article 14 and 16 of the Constitution. This 

makes a pr ov Laon. for providing opportunity to an employee 

to slow cause against the view of concerned aut. ority that 

employee has lost his lien on the post on the ground of his 

un a trt h oz' ised abi-sence from duty. In case disciplinary 
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authority rejects his explanation he has right to file an appeal 

before appellate autDority. L~ such cases there is no violation 

of principles of natural justice. 

23. In the present case, we do not find that responde.nts 

have coiimitted any illegdlity. There is no good ground for 

interference. The o.As ate devoid of merit and cir;- liable to 
be dismissed. Accordingly the a.As are c,ismissed. 

24. The interim orders dated 02.11.2001 and 22.11.2001 

stand merged with this order. The respondents nay take action 

under law for vacation of government accommodation. 

25. 
I . 

There will be no order as to costs. 

Member-A 

/Neelam/ 


