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~ OPEN CQJRT 

CENTML ALMINIS TM TIVE TAIBJNAL 
AllAHABAD BEl'CH, AllAHABAD. 

Allahilaad, this the 9th 4ay •f January, 200~. 

QJOllJM : HON. Ml\. JUsncs s.R. SIKiH, v.c. 
HON. MR. D. R. TIWAAI, A.M. 

O.A. No. 10« of 2001 

s. D. Bhanu S/O Late Shri Madho &m l\10 Sheel Bhawan, MIG-76 

Bara-II, Secte.r-3, Kanpur N99ar ••••• 

Counsel fer applicant : Sri S.D. Du~ey. 

Versus 

• ••• Applicant. 

l. Uni•n •f India (Gove.rnment •f India), Ministry of Finance, 

Department of 1'evenue, New Delhi threu1h Secretary. 

2. The Secretary, Central Board •f Excise and Customs, 

New Delhi. 

3. Commissioner, Central Excise, Kanpur • 

• • • • • • • • • 

Counsel for res1tondents : Sri G. ll. Cilpta. 

0 a D E ll {OP.AL) 

BY HON. MR. JUSTICE S.R. SINGH, V.C. 

••••• Resp•n«ents. 

Hear« Sri s.o. IAlaey, lealTle« counsel for apJtlicant 
/ 

~na Sri G. R. iupt., learned cQunsel appearin9 for .respondents 

an• perused the record. 

2. The applicant was sexveci with a memo of chaqe ltearint 

Ne.Il(lO)Vit/28/87/2272 4ate« 25.11.87 containin, the following 

articles of chaqe :-

•@nCLE NO. I : That Shri s.o. Bhanu failetl te hancever the 
c~qe to Shri s.c. Jain, Superintendent, lty the aftern~on •f 
21.07.87 consequent upon his tmnsfer anti despite the order of 
the Assistant Cellector, Central Excise Division, Ali9arh tlate4 
20.1.e1 to this effect which haa ~een receive• •Y him on 
20.01.e1. Further, he createe •ast.ruc~ion in the smo•th 
functionin1 of the Divisienal Office 8y wri tint t• the Maneser, 
S.B.I., Ali9arh proclaimint himself as O.D.O. 

Al\TICLE NO. II ; lbat after Shri s.o. Bhanu, was treate• as 
relieveti in the afterno•n •f 21.07.87 uneer the orers •f 
Assistant Cellector, Central Excise Division, Ali!arh, he 414 
net j •in at his new place of pesting at Kanpur anti .temained 
unauthorisedly aysent from duty up te 18.lQ.87. Further, he 

failetl t• su•mit any leave application fer the sai4 period. 

~ 
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ARncLE NO. III : That Shri s. o. Bhanu committed serious 
irregularities by not putting up the cash -oek to the Head ~f 
Office for verification •f cash bal•nces on the last ~Y of 
the month and, thus, kept undisbursed Gove.rrment cash beyond 
3 months from the «ate of receipt/drawal. 

ARTICLE NO. IV : That Shri Bhanu did not report serious 

sh•rtagos ef the de•« stock articles for b king necessary 
action by the hi9her •uthori ty. Further, he fa ileel to 
observe the irregularities in the dead stock articles record 
though it was obligatory on his part to do so. 

ARTICLE NO. V : That Shri S. O. Bhanu 4id net get the Event 
Register of the T.A. Bills m~intained date wise. Further, be 

kept five T.A. Bills pending for periods ranging from~ months 1 

to one and half years with ulterior motives. 

ARTICLE NO. VI : That Shri S. O. Bhanu faile4 to maintain Medical 
Event Register date wise an• serious irregularities in Medical 

1 

Claims were committed by him by not putting his signatures on 
•ne bill and by passing the otber claims after a l•pse of more 

1 

than 2 Years without verifi~tion and without pre-auditing. 
Further, he passed Medical Claims indiscriminately during the 
month of May and July, 1987 to the tune of Rs.28,117.90 and 

Rs.3~.~13.00 respectively on the date when he had already been 
asked to hand over the charge. Moreover, on 21.07.87. one 

claim for Rs.902.00 and other bills for Rs.l~,083.00 wexe 

sanctioned hastily by him.G 

3. An enquiiy in the manner prescribed under CCS(CCA) 

Rules 1965 was conducted and the Enquiry Office.r. in his 

report, found Charge No. I as 'sustained•;, Charge Nos. II &. VI 

as 'conclusively p.roved' while ChaJ:9e Nos. III and IV as 

•partially proved!, Benefit of doubt was given to the 

appliccnt in respect of Charge No. v. The Disciplinazy 

Authority namely Collector, Central Excise, i<.npur •ccepte« 

the findings of the Enquiry Officer in respect of each Article · 

ef Charge and by o.rde.r dated 10 .10. 90 issued under endorsement 

C.tJo. II(lO)Vi9./28/87 imposed tbe follc:.ing punisbllent :-

"The pay of Shri s. D. Bhanu presently posted as 

Acbinistrative Officer in the ~venue Branch of 
Headquarter Office be .reduced by one Stage Rs.2300 

to Rs. 22«J/- in the time sea le of Rs. 20CX>-60-2300-

EB-75-3200-J.C:O-a5CO for a peried of two years "'· &. f. 
C\ 

~\ 



• 3 . • • 

the date of this order. It is further directed 
that S hri S. D. Bha nu will not ea zn any increments 
of pay during the period of reduction and thereafter 
reduction will have the effect of postponing future 
increments as well.• 

•· 'nle appliCClnt filed ap,eal before the Chief Vigilance 

Officer,CBEC, New Delhi against the punishment order dated 

lO.l0.90 of the Disciplina.ry Authority. The appeal was 

rejected vide order datecl 2~.4.95 on the grounds that the 

finding of the Enquizy Officer as accepteGI by the Disciplinary 

Authority in respect of Charge Nos.I, II, III & VI were backed 

by sufficient evidence on recor«. 'nle Ap,ellate Authority 

held that the penalty imposed by the Collector of Central 

Excise, Kanpur vide order dated lO.l0.90 was not excessive 

and that the UPSC was consulted in the matter and the order 

passed by the Disciplinary Authority was in confoDDity with 

the •dvice given by UPSC. 'fhe Appellate Authority hela that 

the appeal lacked merit and accordingly rejecte• the same 

being devoid of merit vide oxder dated 2•.~.95. In between 

it appears that the period of absence frcm duty fran 22.7.87 

to 18.10.87 covered under Article II of the charge, was 

sanctioned as earned leave by the Collector, Central Excise, 

Kanpur vide order dated 22.10.93. The a~plicant preferred 

O.A. No.1122/95 wherein he prayed for the relief of qu.shing 

the order dated 2•.~.95 and of a direction to the respondents 

to refix his salary and allow the consequential benefits etc. 

etc. and also to pay arrears and interest thereon. It was 

contended on behalf of the applicant, relying upon the order 

regularising the absence of the applicant from duty, that the 

applicant stood exonerated from the Article of Chaxge for which 

he was punished and there remained nothing for which he weuld 

suffer for withholding of three increments. It would, thus, 

appear that punistJnent order was challenged as if it was passed 

only on one chazge of unauthorised absence fran cluty. However, 

the Tribunal disposed of the @.A. in teims of the follcwing 

order :-



. ~ . . ~ . 
"The applicant has filed this O.A. seeking relief to 

the effect that the respondents shall re-fix his 
salary and allow the consequential benefits in his 
retiral benefits and also to 'fJay the arrears and 
interest thereon. 

As per applicant's case, he was transferred from 
Aligarh to ~npur but he did not comply the same 
because the order was not coming from the competent 
authority, which resulted displeasure of the officer 
in the department who subjected him to disciplinary 
proceedings and consequently withhelding ef 3 

increments which affected his pensionary benefits. 
Learned counsel for the applicant mentions that 
during pendency of this O.A. and the developments 
as came out after regularisation of his alleged 
absence and his exoneration from the article of 
charge for which he was punished, the.re remains 
nothing for which he shall suffer for withholding 
of those three increments. 

I 

From the above, we find that the controversy remains ; 
very short and the de,artmental authority are only 
to enforce the orders passed within department and, 
therefore, we finally dispose of the matter with 
the directions as under :-

'In case the applicant files a represent.tion befo.re 
the competent authority in the respondents establi­
shnent within 2 weeks, the same be disposed of by 
the respondents within 8 weeks from the date of 
recei't of copy of this order by passing aetailed, 
reasoned and speaking order.' 

In case some grievance remains to the •PPlicant out 
of the order passea by the departmental authority in 
view of the above direction, the applicant may 
approach again through f .resb O.A. for fresh cause 
ef action. 

If possible copy of the order, appliea as per .rules, 
may be furnished within current week to the learned 
counsel for the applicant.u 

5. Since it was observed by the Tribunal that in case 

C91De grievance was remained out of the order passed by the 

Departmental •uthority in view of the above direction, the 

applicant might app~ch again through fresh O.A. for fresh 

~. 

• 



• 5 • • • 

cause of action, the applicant preferred representation 4atea 

5.3.2CXJl requesting therein that the increments in pay, which 

had been stop19ed and the pay which had been reduced by one 

stage in accordance with the erder of the Disciplinary 

Authority dated 10.10.90, be restored on the grounds that :-

•(a) The period of absence from 22.7.87 to 18.10.87 
has already been regularised by the Collecter, 
Central Excise, Kanttur by sanctionuof S..rneGI 
Leave and that the le•ve sal•ry for this period 
has been paid to h:ilb • 

• 

(b) The sanction of Earned Leave for the aforesaid 
period bas the effect of exonerating him from 
the article of charge for which he was punished 
and the remaining part of the order has become 
infructuous.•. 

6. The Commissioner, Central Excise, Kanpur consi~ered 

the representation and found no merit therein and accordingly 

disposed it of by order dated 20.~.2CXJl, •ggrieved by which 

the attplicant has preferred the instant O.A. 

7. Sri s. D. DJbey, learned counsel for attplicant has 

contended that the effect of regularisation of unauthorised 

absence from duty from 22.7.87 to 18.10.87 have had tbe effect 

of exonerating the applicant from the Articles of Cha.rge for 

which he had been punished. Submission made by the learned 

counsel cannot be contenanced. In Maan Singh Vs. Union of 

India & others, 2CX>3(3) SCC ~4, the •PPellant therein was 

dismi~sed from service on the charge of unauthorised long 

absence from duty. The period of absence from duty was 

subsequently treated as leave without pay and on that basis 

it was contenGled that the said treatment amounte~ 

tion of cha~e of unauthorised absence from duty. 

to condona- 1 

I The Hon'ble 

High Court repelled the contention, and dismissed the appeal. 

Thus, the contention that regularisation of the period of 

absence from duty had the effect of exonerating the charge of 

unauthorised absence levelled against the applicant cannot be 

accepted. That apart, the Commissioner, Central Excise has 

~ 
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ri9htly held that the Penalty has been imposed on the applican 

not only on the charge of unauthorised absence from duty but 

for all the charges which had been 'Partly' or 'conclusively' 
proved. 

8 • Sri S. D. Jl>bey then tried to urge that the finding 

on other charges were not sust..inable. The submission made 

by learne4 counsel cannot be accepted firstly, for the reason 

that the Tribunal has no jurisdiction to sit in appeal over 

the appraisal of evidence by the departmental authority except 

where the decision of the departmental itUthori ty is found to 

be vitiated by procedural impropriety, malice or peiversity. 

The findings on various charges held established are based on 

appraisal of material on record and the Tribunal, it is well 

settled, ex~ercises only the secondary role in which the 

Tribunal only examines if the.re had been any error in the 

decision making process. In the instant case, learned counsel 

for applicant has not been able to point out any error in 

decision making process neither has be been able to make out 

a case that the f inaings arrived at by the Enquiry Officer 
pe .rv e rs e 1:..--

and accepted by the Disciplinary Authority arelin the sense 

of being based on no material. Thilt apart the applicant 

cannot be peIJDitted to raise any ground which he did not raise 

in the representation filed on 5.J.2001 and in the earlier 

O.A. No.1122/95. The applicant would be deemed to have given 
1 

up the plea not raised in the earlier O.A. The plea of 

malaf ide sought to be raised by learned counsel is not 

sustainable and cannot be accepted for the reason that the 

authority against wham the allegation of malafi•e were made 

in the representation is not impleaded eo-nomine a party to 

the O.A. 

9. In view of the above discussion, the O.A. fails and 

dismissed with no order as to costs. 

Asthana/ 

• . 
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