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CENTRAL ADMIgIS rﬂanva TRIBUNAL
Allahabad, this the 28th day of July, 2004.
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O.A. No. 823 eof 2001
Surendra Shaw S/0 Sri Ram Chandra (Retired Shuntman),
Eastern Railway, Mughal Saraiee... ee.rofApplicant.
Counsel for applicant : Sri S. Agaiwal.
Versus
l. Union of India, Ministry of Railway, through the
General Manager, Eastern Railway, Calcutta.
2. The Ehief Personnel Officer, Eastern Railway, Calcutta.
3. The Divisional Railway Manager, Eastern Railway,
Mughal Saraiecc... »e+ . s R@sPOndents.
Counsel for respondents : Sri A.V. Srivastava.
O RDE R (ORAL)
BY HON. MR. JUSTICE S.R. SINGH, V.C.
Heard Sri S. Agarwal, learned counsel for the
applicant, Sri A.V. Srivastava,’ lecamed counsel for the

respondents and perused the pleadings.

2. The short question, which requires c¢onsidexation
in this case, is whether the salary paid to the applicant
for the work perfommed by him on the basis of interim
order, passed by the Tribunal in O.A. No.78/91 dated
31.1.1991 1is liable to be recovered on the dismissal of
the said O.A. on merits. It is net disputed that the
applicant in the sald O.A. had challenged the superannua-
tion notice on the ground that his date of birth was

wrongly recorded in the Service Beok. The Tribunal passed

an interim order on the basis of which the applicant
worked upto 10.12.1994 theugh he was to supernnuate on
31l.1.1991 according to his date of birth. The Q.A.

ul timately failed and dismissed on merits vide judgment

and order dated 25.11.1994. By order impugned herein, the

respondents have initiated the proceedings feor recovexzy
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of the emoluments paid to the applicant frem 1.2.1991 to
12.12.1994 i.e. the period during which the applicant
continued in sexrvice on the basis of impugned orders dated
14.12.200)1 and 22.1.2002.

3. In Baijnath Singh Vs. St-ate of UP (1990) 1 UPLBC
106, a Division Bench of Lucknew Bench of the High Court of

judicature at Allahabad was called upon to decide a similar
T-on s 3%"3" =
question. The petitioner therein had worked #/an interim

order passed by the High Court and the question was whether
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.Ltm dismissal of the writ Pog_/ on, f‘!:ha‘ﬂ_l &agfaallwanca{#

paid to the petitioner therein, pursuant to the interim i
order passed by the High Court, was liable {0 be realised ‘

- from him or adjusted from the gnds. The High Ceurt held
£La)
\ that in case the petitioner worked on the basis of interim

order passed by the High Couxt, his pay could net be
realised frem him nor it could be adjusted from the funds

4. In case of Mool Raj Upadhyaya Vs. State of H.P. and
others 1994 Supp(2) SCC 316, the Hon'ble Supreme Court was
called upon to decide the question as to whether the excess
payment received by the Class 11 & IV employees under the
interim order of Supreme Ceurt could be recovered. Thoc;z?" g
Lordships held that any excess amount received by an
empleyee on the basis of interim erder passed by the Court
"shall not be" required to be refunded by him. In State of
Bihar Vs. Norsimbha Sundaram AIR 1994 SC 599 teo the Hon'ble

Supreme Court had taken the similar view.

S. Sri A.V. Srivastave has, however, placed reliznce
on a decision of Hon'ble Supreme Court in State of UP &
others Vs. Raj Karan Sinah 1998 SCC (I&S) 1709 in support
of his contention that amount paid to the applicant foxr the
peried beyond the date of his superannuation is liasble te
be recevered notwithstanding % the fact that he centinued
in sexvice on the basis of interim °rd§f pasm; the bm?f"

Tribunal. The d&Gisi? relied bn by the counsel is ) that
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con’;inuance of service on the basis of interim order passed
by the court 'cdoes not confer any right for continuance,
nor does it enhance his case for regularisation.' It is
true that rights of the parties should be decided with a
reference to the date of institution of the case but having
regaxrd to the fact that the spplicant had actually weorked
abmim{a—efioﬁe% {fity Ea:ad the decisions referred to hereinahwf
have Yeo4d damp that the payment made for the work actually
done on the basls of intexrim order should not be recovered
even after the dismissal of the case. I am of the view

that the orxders impugned herein cannet be sustained.

6. Srli A.V. Srivastava has also placed reliance on
the circular dated 7.10.59 annexed as Annexure R-4, issued
in pursuance of the decision of Hon'kle Supreme Court in
the case of Fadha Kishun Vs. Unien of India & ethers in -
SLP(C) No.3721 of 97 arising out of O.A. Mo.6521 of 1995
dated 26.11.96 of C.A.T. Fatna. A perusal of the said
circular would indicate that it was made effective frem
the date of its issuance,mjafd/&;?smm}iﬁn £ ﬂ;- |

cladEes m%&%mﬁﬁfmuﬁd«mﬁ

The circulzr become effective We.esfe 7.7.1997 whereafter
Ser——=
in all cases where péwiudar continuance in service beyond

—

the age of superannuation period of over stay is to be

.

o
treated astiregular for which the empleoyee will be considere

&

to be equally responsible and the action will be taken te

T ——— .

recover the pay and allowances etc. paid to him for the
entire peried of over stay. The circular does not have

any regrospective effect. |

7, Accordingly, the O.A. succeeds and is allewed.
Y AW\ L-2eel Gwd L) -\- Levd
The impugned order dated 14+2+1997 48 set aside with all

consequential benefits.

8. The O.A. is disposed of in teixms of the above
direction with no oxrder as to costs.

Asthana




