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CENTML ADMlNISTMnVE TftlWtML 
6LlN!AB@ B§~H. 6t!NJNW). 

1\1.lahaltad, this the 28th day ·of July, 2004 • 

QJOBl.14 : HON. MR. JUSUCE S .a. SIN.'.iH, V.C. 

O.A. No. 823 Of 2001 

Surendra Shaw S/O Sri .Ram Chandra <aatired St..ntun), 

Ea stem ftailway, t.m1hal Sarai ••••• 

Counsel for applicant ; Sri s. Ap .iwal. 

Versus 

• , .•• Applicant. 

1. Union of India, Ministry of .Railway, through the 

General Mana9er, Eastern Hallway, Calcutta. 

2. The Chief PerseMel Officer, Eastern Hallway, Calcutta. ,. 
3. The Divisional Railway Mana9er, Eastem ltailway, 

Mu9bal Sarai •• " • •• , •••• Bespondents. 

Counsel for resJDondents ; Sri A. v. Srivastava. 

0 B D E R (CAAL) 

9¥ HON. MR. JUS nc& s. R. s ItliH. v .c. 
He•rd Sri s. AsaJ:Wal, learned counsel for the 

•PPlicant, Sri A.V. Srivastava, !Gamed counsel for the 

respondents and perused the pleadin9s. 

2. The short question, which requires consideration 

in this case, is whether the salaiy paid to the applicant 

for the work perfomed by him on the llasis of interim 

order, passed by the Tribunal in O.A. No. 78/91 dated 

31.1.1991 is lialsle to lte recovered on the dismissal of 

the said O.A. on merits. It is not disputed that the 

applicant in the said O.A. had challen9ed the supennnua­

tion notice on the 1round tba t his date of birth was 

wron9ly recorded in the Se.l'Vice Book. 1be Trittunal passed 

an interim order on the N sis •f which the applicant 

worked upto J0.12.1994 th•utb he was to supemnuate on 

31.1.1991 accordin9 to bis date of ltirtb. n. O.A. 

ul tiJlately failed and dismissed •n merits vide jud .. ent 

and order dated ~ • .i.J..1994. By OJ:der illpu9ned benin, the 

respondents have initiated the proceedints for recavezy 
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of tbe eaolt1Dents paid to the applicant from 1.2.1991 to 

12.12.1994 i.e. the period during which the applicant 

continued in service on the ltasis of impugned erders dated 

14.12.2001 and 22.1.2002. 

3. In Baljnath Sin9h Vs. St-ate of UP (1990) l UPLBC 

.106, a Division Bench of Luckn9N Bench of the Hith C•urt of 

judicature at Allahabad was called upon to decide a simil.ar 
~ O"n. lLi.. l~ "J-- '--" 

question. lbe petitioner therein bad worked ~~an interim 

order passed ~y the Hith Court and the question was whether 
Q)v~ 

.L the dismissal of the writ petition, the pay and allawances 
Yr~p~~".f<L~ ~L 

paid to the petitioner thereint_ ptarsuant to the interim 

order passed ay the Hitb Court, was liable to lte realised 

from hill or ac;ij usted f rCID the funds. lbe H19h Court held 
.e~t----

that in case the petitioner L.worked on the »a sis of interim 

order passed by the H11h Court, his pay could n•t be 

.realised fraw b:Jm nor it could be adjusted from the funds 

4. In case of Mool Baj Upadhyaya Vs. State of H.P. and 

others 1994 Supp(2) sec 316, the Hon'.Ole Supreme Court was 

called upon to decide the questi"n as to whether the excess 

payment received lty the Class II & IV •Ployees under the 

interim order of Supreme Court <;ould be xecovered. The~~ 
L•rdships held tba t any excess aRlount reGeiYed lly an 

empleyee on the ltasis af interim •rder passed ay the Court 

•shall not ae• nquired to be refunded ay hiJD. In State of 

Bihar Vs. tilarsi.Uha Sundaram AIR 1994 SC 599 too the Hon 'ble 

Supre11e Court had taken the siailal.' view. 

~. Sri A. v. Srivastava has, however, placed .reliance 

on a decision of Hon' hle Sup.re•e Court in State of UP & 

others Vs. Baj Karan Singh 1998 SCC (L&S) 1709 in IUPP•rt 

of his contention that a•ount paid to the applicant for the 

period »eyond the date of his superannuation is 11.alJle to 
~ 

»e recovered notwi thstandin1 ~ .. ~ the fact that he centinued 

in sezvice 

Triltunal. 

on the ltasis of interim •rder passed ~'~ the _., 2-
~ ~~s~~\:l~ 

The decisi n relied •n ay the counsel is.L that 
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continuance of sezvice on the 8asis •f interim order passed 

by tbe court •does not confer eny right for continuance, 

nor does it enhance his case for re9ulcir1sation.' It is 

true that rights of the Parties should be decided with a 

reference to the date of institution of the case but havint 

re!ard to the fact that the applicant bad actually worked 

and perf omed .<{uty and the decisions referred to hereinabov 
,., __..r ~ 0.-.... ~ ~ \JLllM.) \_- / 

~ L ttw.e l\Wd' d'•• that the payment made for the work actually 

..,. Co"1'~ (. -\; J '1 \ ~ 
O"-~ ~\.<L.~ ·1 ~ -\ ~ -o'-\ 
\><v>n.?--~\ tM \'-\ \\ ~ :.; ~~ c'-\ . 

~v 
\} (_ . 

dene on the basis of interim order should not lte recovered 

even after the dismissal of the case. I am of tbe view 

that the orders Uipu9ned herein cannot be sustained. 

'· Sri A. v. Srivastava has also plac•d reliance on 

the circular dated 7.l.O.S9 annexed as Annexure B-4, issued 

in pursuance of tbe decision of Hon'~le Supreme Court in 

the case of a. dha Kishun Vs. Union of India & others in • 

SLP(C) No.3721 of 97 arisin1 out of O.A. Mo.'521 of 1995 

dated 26.11.96 Of C.A. T. Patna. A perusal Of the said 

circular would indicate that it was •ade effective fJ:an 
\(____ """ \t._ 

the date of its issuance.~ .w at"&8'r s-Up1.Y.ti0n ~ thi 

o:W~,s £@ ~~ - ~ whbb' .;... ~ Me'&.~~ 
Tbe circular 8e~me effective w.e.f. 7.7.1997 whereafter 

~ 
in •11 cases wbe.re ~~~ continuance in service ~eyond 

the age of supezannuation peried of over stay is to li»e . '\./" 
txeated ast0:e9ular for which the •pleyee will ite considere 

to be equally responsible and the action will be taken to 

recover the pay and allowances etc. paid to him for the 

entire period of over stay. 1be cireula r does not have 

any retrospective effect • 

7, Accordingly, t~ O.A. succeeds and is allowed. 
),,.-- -~ \ '-\ - \).. - 1-c o \ ONJ... ·)_·)... - \ - 1-oo ').. c:ru. L 

impu1ned order dated l~r2al99-r ·a set aside with all The 

consequential benefits. 

8. The O.A. is disposed of in tems Of the a.bove 

direction with no order as to costs. 

v.c. 
Asthana/ 


