OPEN COURT

CENTRAL ADMINISTRATIVE TRIBUNAL.
ALLAHABAD BENCH, ALLAHABAD.

Allahabad, this the 4th day of Februéry 2002.

QUORUM : HON. MR, S. DAYAL, A.M.
HON. MR. ASHOK BHATNAGAR, J.M.

O.A. No. 765 of 200l.
Jai Bhagwan Shama afa 53 years s/o Late (Shri) B.S. Shama,

r/o H.,No.l/l, Defence Civilian Accommodation (Military
Engineer Service Enclave), Near Sadar Bazar, Bareilly Cantt.,
BareillyYeeceoo esese Applicant.
Counsel for applicant ¢ Sri R.C. Pathak.
Versus
l. The Union of India through its Secretary, Ministry of
Defence, Govt., of India, South Block, Ammy Hqr.,New Delhi
2. Engineer in Chief, Amy Hqr., Kashmir House, Rajaji Marg,
New Delhi.
3. Chief Engineer Central Cemmand, Lucknow - 2;
4. Chief Engineer, Bareilly Zome, Bareilly Cantt., Bareilly.
PR : ees.s Respondents.

Counsel for respondents : Sri R.C. Joshi.

OQ R D E R (ORAL)
BY_HON, MR, S, DAYAL, A.M.

‘This application has been filed under section 19
of A.T. Act 1985 for direction to the respondents for setting
aside the order dated 28.6,2001 and transfer order dated
30.3.2001 passed by Respondent No.2 transferring applicant
. from the office of the Chief Engineer of Bareilly Zone to
the office of Chief Engineer, Shillong. A further direction
has been 'sought to the respondents not to interfere in the
functioning of the applicant as Addl. Chief Engineer in the
office of the Chief Engineer, Bareilly Zone, Bareilly and
to consider the place of posting So given as choice of the,
applicant in his letter dated 2.3.2001. ,A,prayer has also
been made that proposal for trénsfer of the applicant be

sent to Ministry of Defence as required under MES Regul a-

tion l9é8. KL/
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2 The case of the applicant is that he joined as
Asstt., Executive Engineer on 29.12.1972 after his selection
by UPSC., He élaims to have been posted to Shillong from
April 1976 to July 1978. He is presently working as Addl.
Chief Epgineer in the office of Chief Engineer, Bareilly
Zone Since 16.7.1998. The applicant claims that the posting
and‘transfer of all the civilian officers of the Military
Engineer Service are govermed by the Career Planning and
Posting Policy issued by the Amy Hqrs., frem time to time.
He has annexed the policies of Dec.87, Feb.91, Sept.91 and
April 2000 in which clause 15 is said to deals with posting/
transfers at the hard/tenure station. The tenure is mentione
as two to three years. The applicant was transferred vide
oider dated 30.3.2001 from Bareilly to Shillong. He has
not been relieved from Bareilly. The applicant claims that
he is posted second time to the hard/tenure station while
there are a jumber of junior officers, who have not done a
single hard/tenure postings. He”also claims that he has
been denied the opportunity of giving any choices of station;
before issuancé of order of transfer dated 30.3.2001 and
his representation dated 2.3.2d31 addressed to Director
General (Personnel) remain unattended. It is also claimed
that he comes within the zone of consideration for the next
promotion to the post of Chief Engineer very shortly. He
has claimed that his name &8 findsplace in All India Senio-
rity LiStngdsgéggégis whose names are specified till Sl.No.
20 have already been granted promotion as Chief Engineers.
He has claimed that no post of Chief Engineer is available
in Shillong to accommodate him after he is promoted. It is
also claimed that posting orders of officers are issued on
the basis of recommendations made by the Board of Officers
constituted by Engineer in Chief and the Board of Officeist

consider factors like eligibilities, tenure, performance

etc. and recommends the transfer of the officers. It 15
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claimed that no recommendation has been obtained from the
Board of Officers in case of the applicant. He claims that
Appendix 9(I)(i) as appended to the FRSR provides that hard/
tenure postings have to be only given to an employees once
in his service career. Thus, the order of transfer has been

passed in violation to the instructions in Fi3R Part-I.

3. We have heard the arguments of Sri R.C. Pathak

for applicant and Sri R,C. Joshi for respondents.

4, We have perused the counter reply filed by the
respondents. The respondents have not denied that the
applicant is in zone of consideration for promotion to the
post of Chief Engineer but have stated that this factor has
been taken into account and that recommendations of the Chief
Engineer, Central Camaand)Were considered for posting the
applicant to Shillong. Regarding his promotion, the respon-
dents have méentioned that the only four vacancies of Chief
Engineers A;;: é;/ailable and the name of the applicant appears
at Sl.No.8 in the list and, therefore, the posting is not
likely to be affected by his promotion which is not in offing
immediately. The respondents have not denied that no
recommendations of the Board of Officers has been obtained
in his case and have mentioned that the posting/transfer
order of the applicant have been strictly made according to
the rules and policies on the subject. The respondents have
who are 4—
stated that in isolated cases of posting of Officersﬂnot
part of bulk turnover, the recommendation of Board Officers
is not taken due to administrative constraints aS constitu-
tion of Board Of Officers of each individual posting is not
practicable., The respondents have stated that Appendix 9
(1)(ii) of FBSR pertains to duration of tenure and not to
number of times an officer can be posted to North East.
They have also stated that Sri M.L. Bansal at Sl.No.20 in
the 1list and Sri K. Thiruvangadum at 3Sl.No.2l badikg;}given

two simul taneous hard tenure station.

A
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S. We have perused the order dated 28.6.01 which is
impugned in the O.A. It has been stated in the order, which
is the reply to representation of the applicant that the

_ guidelines in posting of Career Planning for MES officers
issued in Sept.99 pemit an individual to be posted to a
tenure station at each rank. Therefore, the applicant, who
was posted from April 76 to July 78 at Shillong in the rank

Wy
of Asstt. Executive Engineer could be posted when hexuent
%zc‘\r(‘ ib\ e tlon ‘(M’ 5

Aé;bsequent transfer It has alsé(been mentioned that the
officers are posted to tenure station as per vacancies
available at that momement of time and that some tenure/
hard station during their their career. It has also been
mentioned that ghe applicant was posted in‘a?ﬁéfand around
,azkszelhi for 14 Years and this facility had not been
gggéggé:té’all the other officers listed in the ie—presenta-
tion. The applicant was advised to join duties as Addl.

Chief Engineer, Shillong.

6e The applicant has annexed Annéexure A-3 to this
O.A., the career planning and guidelines for MES Civillian
officers., The instructions regarding tenure and hard

stations are given in para 15 of the State guidelines which

reads as follows -

A list of tenure and hard stations is given at Appendix 'B'.
A tenure at such stations will generally be of two to three
years (excluding sbsence on leave, training or otherwise),
An officer is liable to serve in one tenure station in each
rank. However, officers beyond 56 years of age are not
liable for tenure postings. An officer on completion of a
tenure in these stations can opt for three choice stations
for posting located in more than one Command. The officer's
request will be accommodated subject to avail gbility of a
suitable post/appointment. However, it is not mandatory

to ask for choice stations where officers are in the promo-
tion zone or are being omnsidered for executive appointments.
The organisational interest and requirements will be paramo-
unt. An officer who applies for change of tenure posting

on medical grounds will also not be consider2d for executive
tenure."

7.  We thus, find that the tenure/hard stations was
to be of 2 to 3 years and an officer was liable to serve

in one tenure station in each rank. The officers beyond
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56 of age were not liable to tenure postings. On comp]letion
of tenure, the officer so posted was allowed to give three

g
options for postingxhnakii in more than one command. It

has also been mentioned that the requirement was not mandatory

- Zowe A
regarding choice stations where officers were in promotion
; . @ cve X
or were being considered forkappoinﬂments.
8. The counsel for the applicant has placed before us

a copy of circular letter dated 24.1.02 of Coordination and
Personnel Lirectorate addressed to Chief Engineers of various
Commands and organisations., It makes certain additions in
Career Plannings and poSting guidelines for MES civilian
officers 1999, 1t has been added to para 15 which states
that officer who has served in a hard station becomes
eligible for next posting to one of three choice stations
{in two commands). The officer can Subsequently be posted

. to a tenure/hard station. Counsel for applicant contention
is that the second posting to a hard station was brought
into affect by the said addition. However, we find that it
was already provided that a personnel can be transferred to
a hard station once in each ®ank. Therefore, this amendment
does not affect the applicant who had initially done his
tenure posting between 1976 to 1978 in the rank of Assistant
Executive Engineer and is now being posted in the rank of

Addl. Chief Engineer.

9. Counsel for applicant has stated that the statutory
provisions of FRSR has been voilated. He has, in this
connection, placed before us Appendix 9 which consists of
Govt. of India, MoF (M No.20014/E/83-E dated 14.12,83 and
deals with the need for attracting and retaining the services
of competent officers for service in the North Eastern region.
It has been mentioned in Appendix 9 that there was to be a
\ArLe,‘,. (X vt
fixed tenure of three years at a time of, Service less then
bad complatet
ten years and two years at a time when officers more than

ten years of Service. It deals with other incentives given

j-
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to the officers posted in the North East Regione. The conclusion
drawn by the counsel for applicant that the provisions of Appv
endix 9 provides for only one posting at hardf/ tenure ssations
during life time is not borne out by the provisions of Appendix
9 % It merely provides for duretion of posting to Noth East
region in case an officer had done less than ten years of service
and a separate and shorter period in case the officer has done
more than ten years of serwice
104! Counsel for applicant has urged before us that transfer was
not in public interest because immediate Supervisor had recomm-
ended for his stay at Bareilly on account of important projects
which the applicant was handlinges He has also mentioned that his
transfer to North East region would place unneceSsary burden on
the exchecker, as he was due promotion Shortly and would have
been shifted to North East as there was no vacancy of Chief Eng-
ineers These are the issueS which have to be considered by the
respondents at the time of transfer of an official and they would
not be subject to judicial review in case of transfers as has
been laid down by the Apex Court .
1l1% Lastly, counsel for applicant has stated that his transfer
was not recommended by Board of Cfficers as was required in case
of such transferss The reSpondents have mentioned that in isol=-
ated cases, the Board of Officers coculd not be constituted kmd to
deal with the question of transfer of officers., The learned coun-
Sel has also contended that @n authority below transferiring auth-
ority had taken the decision in the case of the applicant's
transfer,We have seen Annexure A-I which is the order of transfer
of the applicant dated 30.3.0l. The order of transfer has been
signed by Lt. Colonel of cocordination and personnel Directorate,
Engineer-in Chief's Brancqjﬁmmy Hqrs, New Delhi . However,the
authority on which orders has been passed are given at the bottom
of Ministry of Defence letter as IP Nos.6 {(3)/2000/D{Works) and
6(5) /2000/D(wWorks)

o



-

hot [
both dated 26.3.0l. Hence the contention-ﬂ&thAthe order has

been passed by an authority lower than the authority autho-
Fowaks A a*

riSeq‘ the transfer za the applicant cannot be accepted.

The order has merely been cammunicated by an officer of

the rank of Lt., Colonel to the applicant.

12, Counsel for the applicant has urged before us that

there has beeﬂka %iscrunlnatlon agalnst the applicant as he
Sing led
has been \out for a second posting to North East

while there are many officers who have not done a single
stinct in the North East. It is settled in law that transfer
is an incident of service and judicial review of transfers
shall be limited to cases of violation of statutory rules

Su 24 I—
or malafides. The question of,discrimination would, there-
fore, not come in case of transfer and would not be subjected

to judicial review,

13. Counsel for applicant has filed a supplimentary
affidavit in which he has pointed out the instance in which
the transfers of certain officials to North East region,
hard/tenure stations was changed after the officers filed
representations to the respondents or filed OAs in the
Central Administrative Tribunal. We find that the applicant
had made a representation to the respondents and obtained

an order of C.A.T. to consider the same. The representation
had been replied to by order of respondents dated 28.6.0l in
which the request of the applicant has been turpned down. We
do not find that there is any reason to interfere gt -~

rejection of the applicant's representation.

14, Counsel for the applicant has placed before wus
some pages of a journal in which catelogue of cases has been
given under various heads but has not been able to give the
journals in which judgments are reproduced in full. Since
the law on transfer is settled, we do not consider it

necessary to refer to the items underlined by the counsel
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for applicant in the said catalogue.

15, We, thus, find no merit in the O.,A. Counsel for

the applicant States that the applicant is ready to go any=-
where after 6th of March on which his soné¢ is to be married

pnake A
at Bgreilly. He mayxa;dedtbis request to the respondents

and we expect that due consideration will be given to such
request.

There shall be no order as to costs.

S /Qlcw)/
A,

KMo

The Registrar is directed to ensure that the above

judgment is fair typed and campared before a copy of the same
is given to the parties.
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J. M. AM,



