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Original Application No, 247 of 2001
Allahabad, this the 21st day of July, 2003.

HON'BLE MAJ GEN K K SRIVASTAVA, MEMBER A

HONIBLE MRS MEERA CHHIBBER, MEMBER J
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chandrika sharma son of late shri M sharma
Resident of 332/1/D.L.We Colony, Varanasi,

seApplicant,

( By Advocate 3 shri O P Gupta )

Versus
ek e

1, General Manager(P) D.L.W., Varanasi.

2, Union of India through GeMe DeL .WZ,

—r—

Varanasi.

s eRespondents,

( By Advocate 3 shri A sSthalekar )

g o ——

OQRDER (Oral)
BY EQN'EEE MRS HEEE& CHHIBBER, MEMBER J

In this 0O.A. applicant has sought the following
relief(s) 3

o In view of the facts and grounds mentioned
above, it is prayed before the Tribunal to i
be pleased to declare that applicant is
legally entitled to participate in the above
selection as notified by notification dated
2,2,2001 for the post of C.M.S. grade II and
the act of respondents debarring the applicant
from participating in t he above selection is |
wholly illegal arbitrary and discriminatory. |

It is further prayed before the Tribunal that |
1f proposed selection is completed by the
respondents without permitting the applicant |
to participate, the same may be declared |

illegal Tnay also be quashed.

—————————

:

|
Hon'ble Tribunal may be pleased to declarest ‘
that Railway Board's Circular dated 4.7.94 |
need not to apply in D,L.W,, Varanasi parti-
cularly inthe matter of applicant and may l
further be please to direct the respondents )
not to deprive the applicant from partic:l.pating1.
in the selection of C,M,S,.,Grade-II on acmnt
Rallway Board's Circular dated 4.7.94. "

---:2/'-



tes 2 38

29 It is submitted by the applicant that he was
initially appointwsfa.a. in 1971 and was pronoi:.d an
Junior Co.M.A, in the year, 1977, é:l.mn he was non-
science Graduate, as such he was required to qualify

special examination conducted by RQDQS.O. to be egqual
to the science Graduate Junior C.M.As « The gpplicant
qualified the sald examination also and became egual

. L
to the Science Graduate Junior Co.M.A. , as a result of(

which he was entitled to be considered for next promotion |
as CoM,A., Grade- I. It was keeping in view his qualification
aoquii-.d from R.D,8:,0,; that the applicant was promoted as
CoM.,As Grade I in the month of hbrum;i 1986,

3e The next pmonHl post is that of C.M,S,

e —————— e — e —— =

Grade IXI which is the selection post and promotions are
given on the basis of narit-cm-:lmiority after holding 1
a viva-voce test from amongst the Co.M,A, Grade I candidates.

4. It is submitted by the applicant that the
respondents issued their notifications in the year 1992,
1997, 1998 and 1999 and each time applicant was allowed to
appear in the written examination as he was considered to
be eligible for the post of CoM.S. Grade Iligpparant from
pages24 to 29 of the 0.As . On page 26 applicant's name
figured as serial no. 6,while(page 28) his name appears as
serial no. 3 in the notificationu dated 16,8.,1997 and 28,5,1999 |

—
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respectively. Applicant appeared in the pexamination,but he
could not qualify, Thereafter in the year 2000, when neotificati
notification was issued on 14.3.2000(page 29) applicant's |
name did not figure in the eligible candidates. Therefore,
being aggrieved he filed O.A. No. 384 of 2000,which was |
decided by the Tribunal and initially by way of interim |
relief respondents were directed to permit the applicant

to appear in the selection test scheduledto be held on
15.,4,2000 subject to the out come of the 0,A. the said order
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was passed on 12,4,2000 (Page 31) and after applicant
was allowed to appear in the said test, the said 0.A.

wis dismissed as having become infructuous vide order
dated 10.,8,2000 (Page 32)., Applicant once again did not
qualify in the said axamination.,ihereaftur another
notification was issued on 02,02,2001(Page 14), wherein
it was categorically mentioned that as per Railway Board_'.a
letter dated 04.7.1994 only such of the C.MsA., Grade II
candidates would be allowed to appear in‘the examination

who are Science Graduates and those who are not science
Graduates would not be eligible to sit in the examination.
It is basically against this condition stipulnﬁﬂ in the
notification :I.taalf, /:nhf:. npplicanﬁ filed the present 0.A,
Vide order dated 12.3,2001,,Respondents were directed to
permit the applicant to appear in the written test. However,

results were not to be declared without the permission of

the Court, Subsequently, vide another order dated 29,5.2002

the interim order was modified to the extent that respondents
the , (K338
were permitted to declare | result, however, one post, to be |

kept vacant subject to the out come of this 0O.A.. Thereafter ;

during the pendency of the O.i., another notification was
issued on 17.,1.,2003 for sub:equent vacancies in which
again the same stipulation was there, so applicant filed
another M.,A.,bearing no. 559 of 2003, seeking permission once
again to appear in the said test alse. On this M.A, also,
the Tribunal vide order dated 13.2.,2003 permitted the
applicant to appear in the test and once again directed the
respondents not to declare the results without taking the
permission of the Court.

Se Applicant's counsel has mainly raised six

contentions in this case g

(1) It is submitted by the applicant®’s counsel
that once applicant had become eligible for
being considered for the post of C.M.S.Grade

II in the year 1992, Respondents could not
‘6,_, haseput further rider on his eligibility in the

ear 1994,
y 8/"—-
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$38 4 883838 1

Once applicant was allowed to appear
for the post of CoM.S., Grade II in the
year 1992, 1997, 1998 and 1999, There
is no justification now to insist that
only Sclence Graduates alone would be
permitted to appear for the post of
CeMeSs Grade II,

Applicant was ppomoted to the post of

CeMeSs Grade II on ad-hoc basis in the
year 1998 and was permitted to continue

on the said postyfor good 4 years during
which period he had worked satisfactorily
on the said post, thtref.or.. his alig:l.h:l.l:lty
can not be doubted now.on the cmtru'r)

his working itself is certified by the |

fact that he had been allowed to continue
on the post for good 4 years. After 4 years
i.es' in 2002, the applicant was reverted
to his original post of C,M.,A. Grade I
which has been challenged- by him in a
separate O.A. - _bearing no, 914 of 2002,

It is further submitted by the applicant's
counsel that in any case gipnce applicant
was working in the D.L.W. department and
mot in t he open line, Therefore, circular
dated 04,7.,1994 would not denied to be app-
1teabre iR his case,

Appbicant’s counsel further contended that
another candidate namely Shri Akhilesh Kumar
was also allowed to appear in this selection
for the post of C.MsS, Grade II in the year
1999 ,even though he did not belong to P.C.M.
Group. Therefore, applicant cannot be
discriminated against by not permitting him
to appear in the said examination,
Applicant®’s counsel further contedlded that
in any case applicant had qualified R.D.S.0.
which was eguivalent ¢to the Science Graduate
that was the reasong how he was promoted as
C.M.A. In the year 1986 and once he was
promoted as CeM.A.. the next promotion

\% vssscsed/=
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should come to him as a matter of natural
consequence after qualifying the written

as well as viva-voce test and respondents
insist that only Science Graduate C.M.S.
alone would be allowed to appear in the
u.loctlon.:' for the post of C.M.S. GradeIlIl,

He has also submitted that statutory rules
cannot be superseded by the Railway Board .. )

6e Respondents, on the other hand, have opposed this

O.A, and have submitted that in accordance with law provisions
of Rule 168 of I.ReBeMs,Vol I , the vacancies in the lab in
Scale RS.110-180/260=430(RS)/3050~-4590(RPS) of Mechanissa}
Engineering Department (Chemical and Metallurgical wing) |
has to be filled 50X by direct recruitment, through Railway
Recruitment Board with the educational gqualification,
Matriculation/Higher Secondary with Science and remaining 50%

by promotion of Group D staff possessing the same qualification
as prescribed for direct recruitment, The applicant was

selected for the post of Dark Room Assistant, Grade Rs110-180/-
through Railway Service Commission, Allghabad and was appointed
in D.L.We with effect from 16-9-1971,

e They have further submitted that according to Rule
168(3) (11) of Indian Railway Establishment Manual Vol-=1, 50% of
the vacancies of Jr. Chemist and Metallurgical Ast-i;. (gcma)/
CMA=-II in Scale Rs¢380=560/1300-2040 may be filled by promotion
of Lab Asttsswith educational qualification Bachelor Degree
with Physics and Chemistry with minimum 45% of marks, relaxable

to matriculation or egquivalent with Science. The applicant was ‘

Matriculate with Science as such he was promoted as JCMA Gr, |
R3,380=-560 we.e.f. 22,2,1978 on ad-hoc basis and thereafter
regularised on the said post w.e.f. 20,8,1981, The Railway

Board vide their letter no. PC-v/98/1/11/18(Pt.) dt. 17.8,98

(Copy enclosed as Annex, CA=8 to this counter repdy) have
introduced w.e.fo. 1,8.1998 the promotioﬁal avenue ¢to Lab

Asst., Gr. II, 4000-6000 AND pLab Asst., Gr.I 4500-7000., Railway
Board vide their letter no. E(NG) I-2000/PM7/2 dt. 5.4.2000

iilf”" cestovesb/=
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(Copy enclosed as Annex. Ce.A.-9 to this counter reply)
provided avenue to Lab, Asst. Gre. I 4500-7000 as CMA.II

Scale RB.5000-8000 with qualification Matriculate with

Science.

Be That in accordance with the Rule 168(4) (1i), 33%3%

of the vacancies of the CMA(Chemist and Metallurgigal Asst.)
in Scale 425-700/1400-2300/CMA=IRS,5500-9000 has to be filled
up by promotion from JCMA's Gr., Rs, 1320-2040/CMAGr,.II

Rs, 5000=8000,

9. That the non-science Graduate Jr. Chemist and Metallur-

glical Asst.(JCMA)/CMA-II, scale Rs.5000-8000 will be

eligible for being considered for promotion subject to passing
a test securing a minimum quglifying marks of 60X a common

: question paper for which question has to be set-up by Research
and Design Organisation(RDSO) as laid down in Railway Board's

letter dt, 6.11,85(Annex, A=I read with Rallway Board's |
letter dt, 5.4,2000(Annexure CA 9). The applicant being a non |
science graduate Jr, Chemist and Metallurgical Asst./CMA-II %

: after being declared suitable, was appointed as, Chemist and |
Metallurgical Asst.,/CMA=I on ad hoc basis w.e.f. 21,2,86 and ;o
was regularised on the said post w.e.f. 20,8,92,

10, Learned counsel for the reppondents further

submitted that Chenmist and.”etallurgical Asst/CMA=-I working

in Grade Rs/- 425-700/- /5500-9000 are having their avenue of
advancement for the post of Lab Supdt./QMS Gr., II in scale

RS ,6500-10500/~, The Rallway Board vide their letter No.
E(NG)I-91PM7/19 dt. 4,7.94(Copy enclosed as Annexure CA-I to |
this counter reply) issued orders to all Indian Railways that
this issue was discussed in AIRF meeting held on 7/8-1-94, whenl
it was clarified by the Board that the non science Graduate
Chemist and Metallurgical Asst.,/CMA-I( e designation) can not
be allowed avenue of promotion to the post of Lab Supdt, CMS

-II (new designation), on the ground that for" the post of

—

Lab Supdt., Qualification of Graduation in science is ibsalutalr;
necessary, as Lab Supdt. are engaged in actual application of i

Y 7
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the most sophisticated (equipment, often c¢alling for on spot
decision for which higher knowledge of science is necessary. The
aforesaid order,issued by the Railway Board, was not available
in the office of the respondent No.,l. However, a copy of the
letter issued by the Headquarter O£:E::.£e \{f the N.Railway vide
letter No. 752-E/502/E2W dt. 10=-10-94 received in DLW, in |

which it has been incorporated that a proposal for promotion of

e —— e e

non science graduate CMAs on the post of Lab Supdt, was sent to

a
-t . . .

the Railway Board and the same was rejected by the Board vide
their letter No.E(NG)I-91/PM 7/19 dt, 26-9=-94(Copy enclosed as (&
Annexure CA-2 this counter reply). On receipt of N.Railway’ .-‘
letter dt. 10=-10=94, a reference was made to Railway Board by

the D.L.W. Administration vide letter No. 29/8/67E/Lab/Pt,III

dated 11;8-99(Cpr enclosed as Annexure CaA=-3 to this counter
repdy). The Railway Board, in response to DLW's Jletter dt.
11-8-99 forwarded the decision of the Board enclosing copy of
their detter dt. 4=7=94(Annexure -CA=I) vide their letter no,
E(NG)I/99/PM 7=15 dt, 21-9=997 (Copy enclosed as Annexure CA-=-4 to

this Counter reply).

11. Counsel for the respondenﬂs’ also submitted that prior
to zreceipt of Rallway Board'’s letter dt, 21-9=99, in DLW non-
science Graduate CMAs were being called to appear in the
selection for the post of Lab supdt,/CMS Grade II Rs8,1640-2900/=-
/6500=10500/= in order of thelr seniority. After receipt of
Rallway Board®’s letter dt., 21-9-99, the earlier notification dt.
28-5-99 and 12-6=99 for holding the selection for the post of

CMS Gr, II Rgse 6500=10500/= were cancelled vide notification No.
29/8/67E Lab/Pt.III dt, 26~11-99(Annexure CA=5 to this counter
reply). and a fresh notification, according to the revised rules
of eligibllity condition was issued vide letter No. 29/8/67E Lab
/Pte III dt, 14=3-2000, Since, the applicant was a non-science
Graduate CMA and was not eligible to appear in the selection,

he was not called to appear in the selection notified on 14,3,200,

i--ltoiia/"'
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3 -They have further submitted +that prior to
recelpt of Railway Board's letter dt., 21,9.1999, since
respondents were consida:;dﬁnon sclence graduate CMS
Grade I also, for promotion as CMS Grade II on ad-hoc
bnsi;,in order of their seniorityi Accordingly!applicant |
was promoted on ad-hoc basis to the post of Lab 3uper1ntendnng,.
ﬂﬁ the vacancy which occurred on 09,4,1998, on promotion
of shri R.N.Chaturvedi CMS Grade II as Superintendent
552559. Since applicant was the then senior most CMR ,

he was promoted on ad hoc basis for a period till duly
selected and empanelled candidate as it becomes availlable
in accordance with the rules in para 216-A of I.R.E.M,

Vol I.

13. They have also explained that pursuant to the
interim order of this Tribunal,applicant was allowed to
appear in the written selection test held on 15,4,2000,
Once again applicant did not qualify and only 2 candidates
namely Prem Sagar Sing and ReN.Thakur qualified in the
written selection test and were called to appear in the
viva-=voce test,: Aagainst six vacancies notified on 14,3.2000
only one candidate name}yprem Sagar Singh qualified for
selection by notification dt, 21,6,2000 and accordingly he
was promoted on regular basis by order dt. 04,7.2000,
However, the sald result was made subject to decision of
O.A.. 8ince rest of tliivacanciea could not be filled up y
another notificationtki;%ﬁed on 0232,2001 and since
applicant was not Science Graduate, he was not allowed to
appear but after the interim order dt. 12,3,2001 applicant
was allowed to appear in the Supplementary test held on
15,3,2001 along with 2 more candid ates. The results have
not been declared as directed by the Tribunal, They have,
thus, submitted that Since applicant is not entitled as per
the rules or as per the letter dt., 04,7.1994 issued by
Rallway Board, therefore, there is no merit in the 0.A, and

the same is liable to be dismissed wilh costs.

& 1.1#1#1-1.9/-
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Respondents' counsel also relied on a judgment given by the
Gowahati Bench of this Tribunal on 05th September, 1997 in
O.A.No. 138 of 1993 wherein after discussing all the points
the Tribunal held that there could not be any relaxation in
gualification as such applicant can not claim to get promotion
to the next post i.e. lab superintendent, as rule does not
provide for relaxation of educational gualification, so far
the posts of Lab superintendent or Senior Lab Superintendent

are concerned. The 0.A.s were accordingly dismissed.

14. we have heard both the counsel and perused the
pleadings as well.

15. The first contention of the applicant's counsel that
respondents coul%ﬁndzlput a further rider on the right of
applicant to be considered for promotion of C.M.S. Grade II.
It would be relevant to guote rule 168(4):

w(ii) 33-1/3% by promotion of staff in the lower
grade of JCMAs in scale Rs.1320-2040. The
non-science graduate JCMAs will be eligible
for being considered for promotion subject
to their passing a test, a common guestion
paper for which will be set by R.D.S.O.,
(Railway Boards letter No. E(NG)I/&4/pPM7-63

(JcM) dated 6.11.1985).

(1ii) Qualification etc., for direct recuitment to the
post of CMA in scale Rs.1400-2300 are as under
(a) Educational : Degree in Metallurgy/Chemical
Engineering or M.sc.Degree in Chemistry/
Applied Chemistry.
(b) Age : Between 22 and 30 years.
(c) Training : One year.
(4d) stipend : Rs»1400/- "
The bare perusal of rule shows that gualifications for direct
recruitment to the post of cMa in bhe scale of 1400-2300 was

as under :

Educational degree in Metallurgy/Chemical engineering or

M.A.C. Degree in Chemistry/Applied chemistry. Therefore, it is

clear that even as per the statutory rules the requirement for

the post of CMA itself was a degree either in Metallurgy or
Chemical Engineering or MAC Degree in Chemistry. Even though

for the post of JCMA the non-science graduate was to be

considered eligible if he had passed a test. A common guestion

S
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for which was tobe set by R.D.S.0. vide Ralilway Board's

e =

letter dated 06.11.1995. Meaning there-by that this relaxation 4?
was to be available only till the post of JCMA and not for the i
futher post. In fact what qualification&%n- required for a
* an RACULR
particular post is iw arrxens which is gpst to be decided by
the expert bodies or the department concerned as they alone i
k\cml which educational gualification 1s reguired for a particular
post. Therefore, when tle Railway Board decided in the PNM |
meeting with All India Railway Federation that for the post ;
of Lab superintendent‘i-, qualification %@ graduation with

science is absolutely necessary, We can not even sit and

discuss on the point whether it would be necessary in DLW

or not or whether it would be only in the open line, because l
according to us, the post of Lab superintendent would be one |
whether it be in Unit A or B unless it is shown to be in different
categories by statutory rules itself. 1In the instant case
applicant's counsel has not been able to ghow us any statutory
rules to suggest that the posts of Lab assistant in D.L.Ww.

and open line are separate or independent #o each other.

Aﬂlﬁ.ﬁ.-l"‘
Counsel far the applicant did eammit that he had made an averment

i Coufotve s
1 _ 'L}‘ which has not been reverted by the respondents, but the fact
-~ thid L‘h /

remains that there is no such categorisation shown by the
applicant himself and since post of Lab Superintendent is
% in the rules as well as in the Railway Board's letter,
ad  BuL, tirexrefar®e, we do not agree with the contention raised by the
applicant's counsel that the letter dt. 04.07.1999 would not
be applicable in D.L.W..
. u &
16, Applicant's next contentioqhthat since he was allowed
to appear in the year 1992, 1997 and 1998, Enus,he could not
be denied the same right in the year 2000-2001 is not sustainable

in law because if under some wrong impression, the respondents

were permitting non-sgscience graduates as well) for the post of

C.M.S. Grade II it does not mean that it gives any right to
the applicant to always appear for the said post, whemever,

the notification is so issued. After all, it is settled by now ,

that a mistake can always be rectified. Admittedly, applicant

22 R
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was allowed to appear in the year 1992, 1997 and 1999 and

even in the year 2000 by virtue of the interim orders passed

by this Tribunal, but he could not gualify in this test.

Therefore, applicant was given full opportunity and if he wanted

he co 1cb have taken the benefit of saild mistake. But, unfortunate-
iﬂ CaFb

ly, inspite of availing the opportunity could not

qualify in the test. Therefore, the contention raised by the

applicant is not sustainable in law and the same ig rejected.

175 aApplicant's counsel next sugyested that since applicant
had been promoted on the post of CMs Grade II on ad hoc basis

and he continued to work there without an omplaint for

~ frrof B
good 3 or 4 years that itself was @p that applicant
was fully eligible and could take the responsibility of the
\ higher post. On this aspect the law is well settled that ad hoc
promotion given only as&stop-gap arrangement does not give
any right to the persog,who is so promoted, to continue on
the said post because it 1s not given after due selection
but is given as per the geniority in the lower Grade. In the
instant case, respondents have explained that the post of 8 |
CMS Grade 1II ha@ become availakle as the incumbent of same w=X ‘
promoted to the next higher post and since applicant was itﬂ-ﬁ—-
senior most CMA and till such time they were not aware about
the gqualification issued by the Railway Board, therefore,
looking at his senioiitx’he was given ad hoc promotion to the
post of CMs Grade II. This ad hoc promotion does not vest

a right to the applicant to claim that he should be considered

for promotion as this was only stop-gap arrangement. Accordingly,

this contention is also rejected. |

18, As far as Akhilesh Kumar is concerned, a pplicant has
not said categorically that he was a non science graduate. On

the contrary, it has been said in a gexaled manner that he

&W{uﬁa not belong to PCM Group of science. sSince, this averment 4

/ is not clear, therefore, applicant does not get any advantage

of thnier explanatian, -culy 0w e 5‘&.9«4 d}— di'Ccinu m—&'&w :

P
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19. Coming to the next contention, applicant had submitted
that Rallway Board can not supersede the statutory rules. we
have already refexrqlto in the initial paragraphs that graduation
with science was a must even at the level of CMA. Under what
circumstances applicant was promoted as CHMA is not knowijfig to
sk uipch £ |
us and we d¢o not even go into thatmbecause that might affect
the applicant adversely which we c’l@ not wish to happen at’
this stage. Therefore, we make it clear that applicant's
appointment as CMA should not be touched at all by the responden
now, as he had been promoted as CMA on ad hoc basis in the
aLh“ﬂLUULNLS 3teis
year 1986 mid was regularised'xin the year 1992 as per the
respondents' own averments as well. Nonetheless, we can not
ignore the statutory rules.where degree in science was said
to be a must for the post of CMA and even the Rallway Board
had taken a decision with further clarification @& by saying
that for the post of Lab. Superintendent, only sclence graduate
will be considered. we do not thﬁiF that it would be amounting
to supersed&gthe statutory rules g clarification can always
be given by the Railway Board. It is not the case of the applicant
that non-science graduates wg4lallowed to appear for the

sald post, therefore, the contention of discrdmination is not

made out and the same is accordingly dismissed.

20. In view of the above discussiors, since admittedly,
applicant is not a science graduate and the basic educational
qualification required for the post o0f CMS Grade II was a
sclence graduate, which was very much mentioned in the
notification dated 14.3.2000 as well as 02.02.2001 and applicant
nas not challenged those conditions set out in the notificatioq,
definitely applicant would not we entitled to be called for

the selections to the post of CMs Grade II.

21. In view of the above discussions,we do not find any
merit in the O.A.. The same is accordingly dismissed with no
Oorder as to costs. Respondents are directed to declared the

results and to take the follow up action immediately as the

b
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