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CRDER
BY MR, JUSTICE KHEM XARAN, VICE-CHAIRMAN
By way of this COriginal Application, the applicant is
Shallenging the orders dated 24.7.19958, 22.7.1999 and
12.10.2000 passed by respsctive respondenis and seeking &
direction to the affect that respondents be directed fo reinstate

him in service with all consequential benefits and backwages etc.

2. While working as Mazdoor with Ticket Ko.T{H0.2168/CIO-
I under the respondent No.3, the applicant wwes served with &
shargeshest dated 16.4.1994 {Annexure A4 and thereafter was

, , :
- ~ subjacted to formal disciplinary proceedings. A perusal of this
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chargesheet reveals that charge against him was that on
31.3.1994 at the time of mustering cut, e was found attempting
toe stoal from the store, three jarsies {OG] and one khaki sscker.
These were aliegedly found tied to his waist, in a way not to be
seen by personis concerned. The matter was algso reported to
_ o
poiice. After the nacesgary enguiry, a mg:era submitted, hoiding
him guilty and in turn & pesaily of compulsory ratirement was
imposed upon him by Brigadier Commandant. His appeal as welil
as reviewfrevision were also dismissed vwvide orders éﬁateii»

18.3.1999 and 12.10.2000 respectively.

3. The main grounds, taken by him for aémiling the
impugned orders are:-
i That he was not ailowed to examine Mgjor H.5.
- Chauhan, the Security Officer who had reported
the incident dated 31.3.1594
f# That it was not proved that three jarsies and one
necker were Gopt. property as these bore no mark
on them indicaling that the same belonged io
Govt. ;
{iid} That Mohan Sahoi against whom there were
simiicr charges, was exonerated.
fis} That an identical charges, he wuas tried in the
Court of 379 Additionai CHdef Metropolitan

Magisiyaie, Ranpur Nagar bui was acguitied for

N

want of epidence {Annexure A-6).
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{z} That his agppeai and review/revision hase been
dismissed by nosspeaking orders and without

appiicaiion of mind.

4. The respondents have itried to sav in the reply that the
enquiry was held in accordance with Rules aad applicant was
afforded reasonable opportunity of hearing and onily thereafter
impugned orders of punishment were passed. It is stated in para
9 that the applicant had confessed his guilt and copy of thv&
confassion ik &smrezmre CA-1. They say that the finding of the
Enguiry Officer that the applicant was found with three Jarsies
and one mecker tied to his waist, is not in dispute and so
inference has rightly been drawn that he was frying to commit
the theft of Government property. They say that appeal and

review were duly considered and rejected.

5. 8ri B.N Singh, learned counsel for the applicant has
argued that there was no material before the Enquiry Officer to
prove that three jarsies and one necker found on the person of
the applicant, had been taken away from the Stores, or w&s Govt.
propeity. Learned counsel for the aﬁpiiﬁaﬁt says that it is clear
from the evidence received during the course of enguiry that
none of these four articles, bore the mark of baing the Govt.
property. He goes on to argus that if these articles did aot bear
the mark or emblem of being the Govut. properiy, no chérge could
be leuvslied against the applicant that he was ifryiag to commit
theft of Gout. property. Learned counss! says that such type of

articies are easily available in the open market Ei.ﬁd can be
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purchased by anybody and if it is zo, then how a legitimate
inference could be drawn that he was attempting to commit
theft of the same. Learned counsel for the applicant submits that
finding of guilt iz not bazed on any acceptable material and so

the impugned order of punishment daserves to be guashed.

é. ri 8. Singh, learned sounsal for the respondents has tried
to say that in exercise of power of judicial review, this Tribunal
cannot judge the sufficiency of material on which finding of guilt
is based. According to him, this Tribunal will not be justified in
ra_“evaiuatiﬁg' the maé&gi&i for deciding as to whether finding of

guilt is correct or incorrect.

7. Eii %@&i! settled after catena of decisions of Apex Court {see
B.C. Chatursedi Vs, Union of India, 1996 8CC {L&sS} 8C 80, High
Court of Jze&icature @il Bombay Vs, Shashi Kant 8. Patii {AIR
- 2000 Supreme Court 22, G@i@r Chemtical Limited Vs, AL
Alaspurkcar {1998} 3 8CC 192, U.FP State Road Transport
éﬂipomtiarz and cthers Vs. Mohesh Rumar Mishra and others
{2000 BCC {(L&S8) 356, Appare! Export Promotion Vs, A.K. Chopra
{1999 (2} AWC 1114 {85C} and Yoginath D. Bagde Vs. State of
Maharashire (J.T. 1999 6 SC 62} that Court or Tribunal can
interfere only if the proceedings were held in viclation of
principles of natural justice or in violation of statutory Rules
prescribing idaqihe mode of enguiry or whera the conclusion of
finding reached by the Disciplinary Authority is based on no
evidence, or no reasonable person would have reached that

conclusion. It has been said in paras 12 and 13 of B.C

o

o




Chaturvedi’s case {supraj that Judicial Review is not an appeal
from @ decision but a review of the manner, in which the
decision is tﬁ;ﬁd& and éew&r of judicial review iz meant to sasure
that the individual recsives fair freatment and not to ensure
that the conciusion which the Aathority i‘&at}ﬁt’:ﬁ'} is necessarily
: | ‘ »
correct in the eyesof the Court. It has also been said that the
Biscipiiﬁarsr Authority is the sole judge of f&_c:t and where the
appeal is filed, the Appeliate Authority has co-extensive power to

reappreciate the evidesice or nature of punishment.

8. 80 it appears to be difficult for this Tribunal to enter into

the discussion as to whether the applicant mé found,
attempting t&‘ccmmit theft of the Govt. property. It is not a
case wﬁ:gra it can be said that the finding is based on no
evidence. Whether the evidence led during the course of enquiry,
was adequate enough to reach that conclusion, was to ::e geen By
the disciplinary authority and in appeai, by the appeliate
authority. The applicant has himself reproduced the relevant
portion of the impugned crder ve? punishment where Disciplinary
Authority gives reasons for coming to thé conclusion that
appiicant was attempting o commit theft of Govt. prap’etty‘ We
cannot enter into the exercige as to whei:h& the reasons given
by the Disciplinary Authority, are correct or incorrect as it &:ces
not fall in the scope of judicial review It can hardly be argued
that the view taken by the Disciplinary Authority is absurd and

no reasonable person could come to that conciusion. \
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9. ‘fhe next submission of Sri B.¥ Singh is that the applicaat
rgi;uested the enquiry officer to summon Major H.8. Chauban
the then Seéarity Oi'fiﬁén who had reported the incident dated
31.3.19%4 but the aﬁqﬁ&y officer i:&fﬂéﬁ down that request, vide
order dated 9.8.19%94. Relevant portion of this order has been
reproduced in para 12 of the original application. According to
it, since Mﬁjaﬁ Chauban was cited as a prosecution witness and
since the purpose of the applicant for summoning him as =a
defence witness was with a view to delav the proceeding, so the
request for summoning is being turned down. 8hri Singh says
that the rejection of request of the applicant for summoning and
examining BMajor H.8 Chaushan amounted to denial of
cpportunity. He has tried to support hig arguments by referring
o U.P. State Road Transport {l’wpwﬂtiaﬁ Vs. State of U.P 1991
{62} FLR page 263f. We think it all depends upon the facis and
circnmétancas of a particular case, whgihef the nonesmmination
of any one witness or non summoning of any defgnca witness
would amount to denial of spportunity. If éhere are more than
one witnesses, of ‘a fact, ail of them @ need not be examined.
Major H.8 Chauhan cited as a prosecution witness, was expected
to appear in support of the charges and not as a defence Witaésé.
If the Enquiry foieét refiused to summon him as a defence
witness, it is difficnilt to say éhaf he committed any wrong. It has
been held by the Constitution Bench of the Apex Court in
Menaging Hirecior ECIL Vs, B. Karunakar {i993 4 SCC 727 that
each and avery infraction 5%" tules will not vitiate the order of
punishment. The applicant himself states in hiz confessional
statement that he @s checked by Constable Surendra Kumar

\M'
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and l‘?ayab Narsingh (Security Staff], Who preﬁe?xmd him from
examining any one of them. It iz nowhere stated in it that Hajor
H.S Chauhan was an eve witness to that incidant He might have
feporited. We take the view éi‘xe‘zt‘ it iz difficult to say that the

applicant was denied to lead svidencs in defence.

18. &Sri B.¥ Singh 'has alsc stated that on the same cﬁatg& the
applicant and two others were tried in the Court of ¥ Additional
Chief Metropolitan Maglstrate, Hanpur Nagar and ix% absence of
evidence, they wers acquitted. Copy of this decision dated
26.2.1999 iz Annexuwe A-6. 8ri B.EK. Singh says that after
acquittal, by the Criminal Court, i‘iﬁﬁing of guilt recorded in the
Disciplinary proceedings is not sustainable in law and deserves
to be guashed. A perusul of acquittal dated 26.2.1969 reveals
S

: swk
e Court recorded that acquittal, with racording evidence
N

t

that

o

of even a single pi‘é&'ét‘:ﬁﬁfu‘i witness. It was done, on the basis of

decision dated 8.10. 98 in Raj Dev Sharma Vs. State af Bihar in

Criminal Appeal NO.1045/98. In other words prosecution wanted
to lead evidence in support of the charges but the same was
slosed in view of ih é dec:s;cn inn Raj Dev s&arm ‘s {supra}. We do
not think the punishment order can be set at naught on the
saszs of such aeQu‘ﬁal, which is not oa merits or which is ot an

hcacurable one.

il. The attack of Shri B.N Singh, against appellate order dated

22.7.1999 ‘a -2}, appears to be well-founded. The appellate brder
dov: wg

the grounds taken in appeal It is true that we do not expect that

exhzbit application of mind to the facts of the case and + 4
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appeliate authority will pass orders like a judicial officer but that
does not mean that he should zact mechanically. A bare perusal
of this order would show that the authority was under the
impression as if he had to coafine himself to the purport and
effect of acquittal and had no consars with other grounds taken
in appeal. We agree with 8hri B.N Singh, that no application of
mind to the.i facts in issue or to the ﬂlﬁﬁﬁﬂﬁ& led during the
course of enquiry or to the grounds taken in appeal, is exhibited
in this appellate order. So, this appellate crder deserves to be
guashed for the reasons stated above. Crder dated 12.1‘:).266{3,
péssed. in reviewfrevision, has to go alongwith appeliate order, as

reviewfrevision, was against the appeilate order.

12. Bo in view of what we have stated abeove, the appellate and
revizsional orders 22%¢ July 198% and 12% October 2000

¥

{Annexure A-2 and A-3} are guashed. The Appeliate Aut

consider the appeal afz‘ash}iz‘; aceordance with law and decide the
same within a period of 4 months from the date a certified copy
of the order iz produced before him. In case the appiicant

remains dissatisfied sven after appeliate order {to be passed] he

may prefer reviewjrevision as mayv be prescribed under the

; X"v#‘
Ho costs, ( 4\. A

Member-A Vice-Chairman. |




