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open court. - 
CENTRAL ADMINISTRATIVE TRIBUNAL, CIRCUIT BEi\CH AT 

£·JAI tJIT AL·. 

original Application No. 47 of 2001 (U) 

this the 24th day of April12003. 

IHOH'BLE MA~T GE1,J K.K. Ef'TVASTAVA, i·'1E1"1BER(A) 
HO ,:J' DLE MRS • i'•l-EERA c- HIBB ER, HEMB ER { J) 

Bachaspati Gairola, s/o late Sri chakradhan Gairola, 

u.D.C., Map Record & rssue office, survey of India, R/o 

G-59, Hathibark.ala, survey Est2 t.e , Dehradun. 

Applicant. 

BTy Advocate: Sri. K.K. Arora (Absent) 

Versus. 

1. union of rndi2. t.i."'lrough secretary, Ministry of 

Science & Technology~ 

2. surveyor General of India, Survey of India, Ha thibar 

. kala, Dehradun. 

3. Director, Map publication Directorate., Survey of 

rndia, Hathibarkala, Dehradun. 

/ 4. officer rncharge, Map Record & 1s1-ue Office, Survey 

of India, Mab~ibarkala~ nehradun. 

Respondents. 

BU Advocate Sri P. Srivastava for sri s. chaturvedi. 

0 RD ER (ORAL) 

BY i'1RS. MEERA CHHIBBER, MEMBER(J) 

By this O.A., applicant has challenged the order 

dated 18.10.2001 whereby his appeal was rejected. He has 

also challenged the order dated 20.4.2001 whereby he was 

dismissed from service and order for recovery was :nade­ 

of the def lcated amount. 

2. 'Ihe brief facts as submitted by the applicant 

are that he was initially appointed as Record Keeper in 

the survey of India in the year 1963. After being pro11ote1 

as U. D. c. in the year 1991, he was assigned the addi tiona 
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duty of preparation of bills relating to payment of wag1 
~ 

and drawals of' cheques and maintenance of Cash Book etc, 

The applicant wa s served with· a chargesheet dated 17.12, 

on the allegations that he has defalcated ~.214397.75/­ 

from the sale proceeds from the sale of naps at the Map 

Sale counter during the period from 1.1.1989 to 17.7.19S 

(Annexure A-1). The applicant denied the charges us 

there was no t ru ch , according to h.Lm , in the said 

allegations. Since F.I.R. was also lodged against him 

and a chargesheet had also been submitted against him 

after investigation~ he requested the authorities not 

to pz'oc sed with the dep2rtrnental enquiry as this would 

compell him to disclose his defence which would prejudic 

in the priminal proceedings. However# Enquiry officer as 

well as Presenting Officer v1ere appointed vide order 

dated 10.1.2000. against which applicant filed an appea 

on 14.1.2000 to the respondent no.2 for staying the 

departmental procee<dli.ngs,. but the same was rejected vide 

order dated 18.4.2000. 

3. rt is submitted by the applicant that without 

affording any p~oper opportunity to him to cross examine 

the witnessess and without affording any opportunity for 

personal h ear Lnq , the Enquir~; officer submitted his 

report on 15.1.2001 (Annexure A-4) holding therein that 

the charc-::es against the applicant are proved. A copy of 

report was given to the applicant ori 2.2.2001, against 

whic~applicant submitted his representation on 14.2.2001 

(Annexure A-5) stating therein that he h2d never handled 

the cash as the same was the 

and he was only assigned the 

resconsibility of the Cashie 
,_ 'f)__ ~~ ~ '1- 

duties of~cash me~os, ~he 

proceedings were ex-parte in nature and that the matter 

ought not to have proceeded in view of the pendency of 

criminal case and the Enquiry Officer was prejudiced 

against the applicant, thereforell the enquiry report is 

vitiated because the disciplinary au.thority was also a 

~ 
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witness in the criminal case pending against him. 

4. The applicant has also submitted that the 

disciplinary authority has totally ignored and ov er: Looke: 

the Leq a L issues and 1,vi t.hout, considering his points, 

passed the order a~ted 2~.4.2001 dismissing the 

applicant from service .and further directed recovery of 

the defalcated amount (page 16). 

5. Being aggrieved, he filed an appeal, but since 

the applici:int was being harassed, he filed O.A. no. 

27 of 2001 before this Tribunal, which was disposed off 

on 17.5.2001 with a direction to decide his appeal 

{Annexure A-7). Thereafter, D~e respondents rejected 

the appeal of the applicant vide order dated 18.10.2001 

{ Annexure A-2). The applicant has challenged t.he s s two 

orders in this O.A. basically on the following grounds: 

(a) He has been deprived of his right to defend 

as enquiry was conducted ex-parte; 

(b') Since criminal case wa s pending, departmental 

enquiry could not have been continued; and 

{c) Duties of the applicant have not been dealt 

volith by either e9. tne dis-..iplinary a thority or appellate 

authority. 

The appl_icant has also submitted that he has been 

awar ded double penalty inasmuch as he has been dismissed 

from service and recovery has also been .ade against him. 

ApplicAnt•s counsel has also submitted that since Dr. 
L~ tli..L 'L 

B.c. Roy had head of the preliminary Board of Inquiry 
r ~ '~ 

>M 
and also a witness~ the criminal case, d1erefore, he cot 

\,,... ~ 
ld ~ot have~ submitted the chargesheet against the 

applicant as he was b.La aed , 

6. The respondents have submitted that during the 

internal audit of Map Record & Issue Office, survey of 

India,, Hathibarkala, Dehradun., the audit party noted 

serious finnncial irr<a<,~es or. ~ccount ot sale 
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pro~eeds of s le 01: map :Sale counter., v.na.ch ~-ras i nt:.1.':lat.cd 

viae l,::.:cter 2t<"'d 17. 7. 96 stating thcr2in u."l2t th~ ~ale 

proceeds o.t me p s at :1ap Sale Counter appears to be 

mis-appropriated and not being deposited in Government 

account in accordance with rules on the subject. Thereafter 

Board of officers was constituted who after rigorous checki 

-ng of receipt and deposit etc.1and found that there 

is a decalcation amounting to Rs.230575/-. The applicant 

was issued show-cause notice dated 9.9.96. Thereafter., 

another Board was constituted on 20.9.96 to conduct 

prelirninary enquiry and al so it fix up the responsibilities 

of mis-appropriation of Govt. money., in question. This 

Board sub. itted its preli:uinacy report and held that 

Sri B.p. Gairola, u.n.c.,who was functioning as Sales 
k--· 

Clerk was solely responsible for thed~falcation of Govt. 

money amounting to Rs. 214397. 75/- as difference of 

Rs.16177.25/- had been deposited by sri Gairola which had 

inadvertently not been accounted by the previous Board. 

Accordin9ly, an FIR under Section 409 IPC was lodged 

on 15.11.1996 at Hahibarkala police station., Dehradun., 

and a case was registered under crime no. 31/96. 

Simultaneously, applicant-B.P. Gairola was placed 

under suspension on 7.2.97. 

7. Since it was a case of huge defalcated arnourrt., 

it was also considered necessary to initiate departmental 

action against the applicant, as such a charge memo 
\ 

dated 17 .12. 99 under rule 14 of ccs (CCA) Rules 1965, 

wa s served to the applicant. Charges were denied by the 

applicant~ therefore~ Enquiry Officer as well as 

:presenting officer were appointed vide order dated 

10.1.2000. 

a. Enquiry officer issued a letter dated 6.4.2000 

to the applicant to appear before him, but he neither 

appeared, nor asked for any defence assistance instead 
l- lv- 
~ he l:,,.a.d- submitted a representation before the 

autnorities for staying the departmental ,r_- proceedings, but 

j 
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the same was rejected vide order dated 18.4.2000. 

9. Since the applicant chose not to appear before 

the Et1quiry Officer~ he concluded the enquiry ex-part~ 

on the basis of records., evidence of witnessess as listed 

in Annexure A-3 of the charge memo and submitted his 

report recording therein that Sri B.p. Gairola wa s solely 

respo 1sible for the defalcation of Govt. money amounting 

to ~.213940-75/-. Even-though the applicant had not 

participated in the enquiry, yet he was given copy of 

the report vide letter dated 8.2.2001 with a view to 

afford him opportunity to submit representation against 

the enquiry report, if any. 

10. The applicant filed his representation on 14.2.2001 

stating tl1erein that loss had occurred due to la.ck of 

supervision and procedure lapse and he did not accept 

the findings of the Enquiry officer. 

11. The disciplinar~, authority considered all these· 

facts and. looking ~the findings given by the Enqui1.-y Office 

the evidence available on record and the representation 

of the applicunt., imposed the penalty of dis~issal from 

Govt. service and o~dered for recovery of defalcated 

amount of ~.213940.75/- from the delinquent 

Gairola., u.o.c. in 21 instalements. 

sri B.P. 

12. _Being aggrieved., applicant 

even th~t was rejected vide order 

filed an appeal., but 
i: l,. 

dated 182. D~~ 20!D:o. The 

respondents have submitted that since the opportunity 

was given to b~e applicant to participate in the enquiry., 

but he chose 
k L- . 
th~he has to face the consequence thereof and cannot 

not to appear before the Enquiry Officer 

be heard of saying that he has been denied the right to 

def end himself. 'r.he -f:i'ndings are based on the evidence., 

which_ are available on record., therefore.,tthe penalty 

has rightly been imposed on the applic~nt. They have 

further submitted that preliminary enquiry is a fact 

f Lnd.Lnq enquiry and simply because sri B .• c.. RQY.: :~:ru:,pened 

fL--- 
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to be chairman of pr e Li.nu nary enquiry, it would not affect 

the ultimate finding" given by the Enquiry officer as 

thereafter the chargesheet was issued to the applicant 

whermin he had full opportLmity to defend himself., but 

he chose not to appear before the Enqu.iry officer. They 

have further submitted that each and every documents 

which are mentioned in D~e chargesheet.in support of 

the charges., were supplied to D~e delinquent. They have 

also submitted that three letters were issued to the 

a.pplicant on 28.4.2000., 16.5.2000 and 1.6.2000., which were 

duly served upon him., but he avoided the enquiry., therefore 

there is no force in the contention of the applicant now. 

_They have also submitted that the applicant has never 

challenged the order dated 18.4.2001!) in any ·court of law 

by which his request for defering the dep2.rtmental enqni:ry 

was rejected., therefore., the order has become final and 

binding on the applicant. They have, thus, submitted 

that there is no procedural lapse in the enquiry. 'Ihey 

have further submitted that in accordance with t!'JC's 

letter dated 6.9.99 the departmental and criminal proceedin, 

gs can run simnltaneo1.1sly., They have further submitted 

that the disciplinary authority was not ~. witness in the 

instant case as is evident from Annexure A-4 of the 

charge memo. They have submitted that the discKplinary 
\,. ~ 

authorityldi.as empower ed to conduct· preliminary e nqu Lr y 

himself }:,efore issuance of the charge memo. rn the, instant 
1.,~i;::... 

case~ the disciplinary authority ~had issued charge memo 
was earlier functioning as Dy Surveyor General and 

subsequently he became the disciplinary authority in the 

instant case as such there is no irregularity oommf tted 

in issuing the charge memo to the applicant. They have 

further explained that.the .applicant during b~e relevant 
~ar.ge""-- 

period was given exclusiv'e1'!¥L _for sale of maps, receipt 

paym2nt from the purchaser, issue receipt under his 
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own signature and thereafter deposit the.sale proceeds 

to the cashier of MRIO. He deposited less amount .than 
• 

actually received by him from the purchasers as sale 

proceeds. The receipt i"·sm:ed to the purchaser in form 

461 G bears his signature and he had not deposited thlle 

full a.mount for which he had issued the receipts to 

the ·purchaser in form 461 Gunder his signature. It is 

submitted by the respondents that since the applicant 

had mis-appropriated oov t , noriey , he has rightly been 

awarded the penalty of dismissal from· service and since 

he has himself responsible for emb~ezzlement • he has 

rightly been given the order of recovery of defalcated 

amount in 21 instalements. 

13. The respondents have further submitted that the 

Hon'ble Supreme court has repeatedly been holding G~at 

the Tribunal should not re-appreciate the evidence and 

once the charge is proved, the court should not interfere 

·with t.h e quantum of punishment. T11cy have relied on 

the latest judi;:ment given by Bon'ble Supreme court in 

the case of Regional Manager, UPSRTC, Etawah & ors. vs. 

Hoti Lal & Another (.JT 2003(2)SC 27). This was a case 
/ 

where the conductor of State Road 'f'JI'Dansportation nad 

mis-appropriated money inasmuch he took the money from 

the passengers, but he did not issue the tickets. After 

ho Ld.i.nq the enquiry., his services wer e terminated. Single 

Bench had upheld the punishment, but Division Bench had 

interfered with the quantu of punishment. on appeal, 
II 

the Hon Ible supreme court has held that misconduct in 

cases where the person deals with public money or is 

engaged in financial transactions or acts in a fidud:iary 

capacity has to be dealt with by iron hands". rt was, 

therefore~ held that order of Division Bench setting 

aside the termination is not sustainable., dismissal 

was accordingly restored. 

14. 
that 

In this case., applicant has taken the main ground 

he has been denied the~ to defend himsel~ inas- 
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rn-rch as he 1 a as not allm·1ed to cr o ss =xarru, e i.n e witness., 

aor h e was ·given i.t.hs documcrrc s , ·rhe 
t,,._ ~ 

uc c stalecl spec.1.fj_cally ~ e1::; r.o v:hich oocu.nont, 

·we1::> denied to h.Lm, v.Jhereas in the counter, ~he_ respondents 

have stated categorica.lly t..11.at all the documents relied­ 

upon in the charge~11.eet were given to the applicant., which 

has not been disputed by the applicant as he has not ~ [ 

filed any Rejoinder in G~is case. The respondents have 

further stated categorically that the applicant was 

repeatedly asked to appear and to 

enquiry and all the three letters 

pahticipate in the 
tL cl>-,~- tz_ 

were~s rved on the 

applicant~ but yet he chose not to appear or to participatE 

in the enquiry. This fact has not been controverted by 

y;he applicant as no Rejoinder has been filed by the 

applicant at all. It would be relevant. at this stage 

to refer the judgment given by the Hon'ble Supreme court 

in the case of Rauf an Kumar ,:1itra vs. Andrew yule 

(1997 r i O) sec 386) wherein~ Hon Ible Supreme court 

has held that if an employee chooses not to participate 

in the enquiry_. it cannot vitiate consequent termination. 

Since the applicant Nas given full Op:fOrtuni ty to appear 

before the Enquiry. officer to defend the allegations 

made against hi ,, but he chose not t.o 

Enquiry officer~ therefore., it is not 

appear be.fore the 
N,.~ lu\M.,,:, 

open f\..,now to say 

thc1t he he s been denied the right to defend. himself. He 

has not been able to ~oint-out any other irregu.larity 

in the enquiry. The enquiry report was also given ubo the 

applicant) against which he filed~ representation, which 

has also been t.e k en into consideration while passing 
which .is ~ n--.. iW 

the ·,order,/:; impugned in this c,ase~~lt41.Q~8-lll 
fL kJ.- ,W ~ chm~ .A..\~ hi ~ . ..u 4~' 1-2--.- 

1 s. rt is also settled by now that it is not necessary 

to stay the departmenaal enquiry in every case where the 

criminal case is pending. r.r:i any c a s e , in the in.stant case 

the applicant had given a representation to stay the 

enquiry till the disposal of t.he cri.cninal case .. which wa s 
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L l. L.. 
rej ect.ed by- the, authorities,~- )f ~ applicant was 

iJ. ...... 
-aggrieved by ~ .. he ought to have challenged the said 

order in a Court of law., but he: never challenged the said 

order. 'Therefore., once his request was rejected by the 

authorities., he ought to have appeared and participated 

in the enquiry to defend himself or should have tc>ken 

stay from a court of law if such a case was made-out., but· 

not having done so., he cannot now say that since the 

criminal case was pending., the disciplin2ry cas~ coula ot 

hz.ve be~L.t conducted especially when the enquiry is over 

and he has also been imposed with .a penalty. we would also 

like to refer the judgnent reported in 1S99 (11) AISLJ CAT 341 

wherein the Hon1ble Supre_ e court has held that once the 

charges are proved, otner considerations are not at all 
l' \,- . ..>-II\ 

relevant and the court cannot interfere even~ the quantum 

of punishment. rn tr1e instant c a s e , it would be 4. more 
~.{,-Lu.,~~ . 

important aai.se~ the applicant had defalcated Govt. 

money to the tune to .214397.75/-. Therefore., once the 40 'd.. ~~J.. rz, 
charges are proved., -fle do ot think that it wou Ld . re­ r-; 

apprefiate Jihe evidence or o interfere with t.h e orders 
L Iv 

passed by t; e authorities. ~ ~pplicant has tried to state 
' ·k., . 

that he was not handl~ the ca eh , whe r ea s the respondents 

have stated tl'lut he was inch.;~r~ '-- £or sale of maps. rn any 

case., these facts the applicant should have placed before 

the Enquiry officer, if .he wanted to defend himself., there- 
pg__ lMh )L 

fore we cannot look all these points at t.is stage, nor 
~ ~ "- 

can Asit as an. Enquiry officer in the matter. 

16. rn view of the above discussions., we find no 

merit ir this case. The o.A. is accordingly dismissed 

with no order as to costs. 

GI ISH/- 


