| OPEN_COURT

CENTRAL ADMINISTRATIVE TRIBUNAL
ALLAHABAD BENCH
ALLAHABAD

CRIGINAL APPLICATION NUMBER 16 OF 2001@3)

ALLAHABAD, THIS THE 29th DAY OF JULY 2004

i —— -

HON'BLE MRS. MEERA CHHIBBER, msmeznfag
HON'BLE MR. D. R. TIWARI, MEMBER(A

Moti Ram aged about 50 years,
son of Shri Pooran, resident of
Railway Hespital Rocad,
T-81-A, Laksar,
District-Hardwar.
.....ﬂpp]icant

(By Advocate : Shri A.K, Srivastava)

VERSUS

1's Unien of India threugh General Manacger,
Nor thern Railways, Baroda House, New Delhi .

2, Additdonal Divisional Manager,
Northern Railways, Moradabad Divisi on,
Meoradabad.

S Civisional Mechanical Engineer, CNUW,
Meradabad,

seses.Respondents

(By Advocate : Shri A.K. Gaur)

By Hen'ble Mrs. Meera Chhibber, J.M.

By this O0.A., applicant has challenged the srder dated

29,03,1993 whereby the disciplinary authority had initially
civen punishment of &ﬁb.néducﬁianléighe pay-scale for

a period of 2 years, He has further challenged the order
dated 02,03.2001 whereby the appullﬁta authority bhas passed

the or der of compulsery retirement acainst the applicant.

2. The brief facts as stated by the applicant are that
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he was initially appeinted as Khalasi on 03,01,1272 in
Northern Railways. Subsequently he was promoted as semi
skilled Fitter w.e.f. 22,09,1981 and Fitter CGrade-II1 in the
year 1982 ancd as Fitter Crade~II in the year 1989, On
10.10,1989 the employees posted at Laskar raised agitatian
to press their demands for bonus etc. oen the festival of
Dashhara and Ourgapuja, which annoyed ¢the authorities,

therefore, he was ogiven a chargesheet dated 16.10,1989 on

allegation that :

"7 % ofa A s¥dT v & fasg 5975 10~-10-29 &
FNT 9 AY GTH: ¥ MawT TV Ewrd Jo | § 2 9%

30 T R0 ST oT &% BT ATYETAT FTAT AYT HEwTH
7T A STIAT AT AT T XWTEAT ot amydw AT,

BOEd STAT TS ITOIT ATYAE F5Y a1y & | YaT 50
TETH 0 NAT ITATT AT 1966 ¥ aw 3.0 ¥ Iw &
It} §TTT] ¥ gTIuTAT sT ewsT 3T feaT 2 1°

He denied the charges, therefore, an inquiry was held

acainst him,

% It is submitted by the applicant that in the inquiry

he was not given defence helper ner he was allowed te produce
his defence witness,inspite of that the inquiry officer gave

his report holding the applicant to be cuilty of the charges

(Po.16), The sisciplinary authority cave him punishment vide

order dated 29,03.1993 by reducing him in the pay-scale of

Rs,1200-950/- for a period of 2 years (Pg.17). Being agarieved

he fikd appeal to the next authorities, whe . * passed
en 05.10,93 |
the order [fand gave him punishment of cumpolsery retirement

after givipng show cause notice to the applicant vide letter dt.

' . - 3 b? fll?ing l N »
12,08,1993(Pqg.B83). Applicant had challenged these order 364379
which was decided on 07,11.,2000(Pg.91) whereby the or der date d

05.10,1993 was quashed on the ground that it was cryptic
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and appeallate authority had net dealt' with the points
raised by the applicant. Accordingly, the matter was sent

back to the appellate authority by ebserving that the appeal
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of the applicant shall become alive to its original number ancd

shall be considered and decided by a reasoned order within 3
months after hearing the applicant and in the light of the
observations mdde above. Thereafter, appellate authority

g;ased the or der dated 02,03,2001 (pg.20) whereby the punishment

of compulsory retirement was again given te the applicant

and it was held that cempulsory retirement shall be given

imme diate effect, since applicant had not wemrked from 05.10.,1963

till 07.11.2000, he shall not be entitled te any pay and
allowances on the principle of no werk no pay. Period from

07.11.2000 till 2.3.2001 shall be treated as deemed to be under

suspension.,

4., It is 31so submitted by the applicant that eother persons
who were also involved in the same agitation, were given lesser
punishment while applicant had been civen the punishment of

compulsory retirement for which there is no justification as he

cannot be discriminated against, simply because he cdenied the

charges uwhile others had acceptec the charges levelled against
them, He next contended that once the compulsory retirement
order dated 05.10.1993 was quashed by this Tribunal, applicant

ought te have been taken on strencgth of the Railways and then
only could have been put under deemed suspension but he pas
not taken on the strenght at all ner he has been paid any

subsistance allowance durine this peried. Therefore, the order
dated 02,03,2001 is net valid in law. He further submitted

that the punishment given to the applicant is teo excessive,
therefore, this is a fit case which should be remitted back

to the authorities for recﬁnsideratinn on the question of
quantum of punishment., Applicant further submitted that since
he had not been given the defence helper ner his defence
witnesses were called, therefore, entire inquiry gets Witiated
and the orders passed thereon are also liable to be quashed

and set aside on this ground alone,

5 Respondents on the ether hand have epposed this 0.4
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They have submitted that inquiry was cenducted in accordance
with lau as defence helper was very much provided te the
applicant, which is evident from applicant 's oun letter dated
28,08.1993 (Pg.89 of the 0.A) wherein he had demanded a
personal intervieuw with the appellate autherity aleng with his

defence helper Shri R.S. Shukla C.I.T. Dehradun. As far as the

defence witnesses are concerned, they have stated that his
defence witnesses were very much examined (Para 2.10) as

inquiry officer has specifically dealt with it in para 2.10.

They have, thus, submitted that there was nec ifregularity

in the anquiry and since applicant had been found guilty

of the charge alleged against him, the autherities have |

rightly passed the order which according to them uere

commensurate with the misconduct.

6. They have explained that it is very much within the
power of appellate authority to enhamce the punishment if it
so thinks as it is permissible under Rule 22 of the Railuvay
Servant (Disciplinary Appeals) Rules 1968. As far as the
quantum of punishment is oncerned, counsel for the respondents
submitted that Hen'ble Supreme Court has repeatedly held that
once the charge is proved against the delinquent, then what
punishment should be give should be left to the authorities

1

cencerned as they alene know what are the orders to be passed

1

in pciven circumstances, They have, thus, submitted that the U.H.l_

May be dismissed.,

7 (0 We have heard both the counsel and perused the pleadings
as well, ;
8, It is seen that inquiry efficer has civen a detailed

report wherein he has considered all the statement given by

various prosecuticon witnesses as well as defemce witnesses
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produced by the applicant. From the perusal of the ingquiry

officer's report, it is also clear tha applicant was

at tendinc the enquiry along with defence helper Shri R.S. Shukla
which further gets fortified from his owun letter dated 28.,08.93

at Pp.89 ., Therefeore, the contention of applicant that he

was not provided with the defence helper is rejected, It is

Kb

also seen from the inquiry :report g, defence witnesses

Were also duly examined and considered by the inquiry officer.

Moregver, applicant has noet shown in the O0,A., anywhere the

nam@ of any cefence witnesses, whe was requested to be

lim befo R

Summoned byh}re inquiry officer but he refused to call them.

Therefore, we find nc ferce in this contention. The same is
is concerned

accordingly, rejected. As far as enhancing the punistment /
Rule 22 of the Railway Servant (Disciplinary & Appeal) Rules

1968 . for -~ . ready reference reads as under:-

22. Consideration eof appeal!
i
(1)111--

(2) In the case of an appeal against an order
imposing any of the penalties specified in
Rule-6 or enhancing any penalty imposed under th
said rule, the appellate authority shall conside

i) - e s

(b) whether the findings of the disciplinary
authority are warranted by the evidence
on record; and

(c) whether the penalty or the enhanced
penalty imposed is adequate, inadequate or
severe; and pass prders-—

(i) confirming,enhancing orsetting aside
the penalty or;

(ii) remitting the case to the autherity
which imposed or enhanced the penalty
or to any other authority with such
directions as it may deem fit in the
circumstances of the case: "

It is thus, clear that the appellate authority uwas

very much within his power to enhance the punishment as per

Rules, b




and admittedly before enhancing the punishment applicant

was given shoy cause notice also vide letter dated 12.8.1993

(Paga-BS) as is required under the proviso to rule 22
therefore it is clear that orders passed by appellate authority%
were as per the rules but there is one aspect which according
to us has not been considered by the appellate authority

even though it was tsken by the applicant in his apreal.
Applicant had categorically stated in the appeal that
KsN+ Pandey H,.F.-I Branch Secretary of C&L Council and
Mohama@d Yusuf HSF=I yho were on duty and weStresponsible
for putting banners and agitation have been auwarded lessor

punishment vizWIT for four months and six months respectively

wheras applicant has been given more seve#l punishment of

compulsory retirement.

*s
9, This aspect has not been dealt with by the appellate ! “
authority as he has simply stated that Sh, Suraj Bhan has T

been punished seperately and his punishment is not concerned

with applicant,

105 We have perused the findings of Enquiry Officer !

carefully and find that a ?M: enquiry was conducted against i

04 persons viz.Sh. K.N. Pandey H&F Grade-I, Sh, Mohamad Yusuf

M5F Grade=I, Shri Ganpat Singh Fitter and 3h, Moti Ram HSF

Crade-II. It has also been recorded in para 4.3. by the nt

Inquiry Officer ¢that all the accufed have besn charged with

same allegations,

11. From the conclusfon it is seen that Enquiry Officer

had given following report for all the 04 delipquents as
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mentioned above :-

1. KeNsPandey = He not only watched the agitation
as a vieuwer but he Partlcipatad also directly
or indirectly therefore nis charge is partially
proved.

24 Mohammad Yusuf - He took the lead role in
agitatinn. He also talked to the AME and Céuw for |
stopping the strike. His role cannot be ruled
cut., He is near retirement and apologised also
for any mistakeae.

3. Moti Rem - Even though he was not on duty
but he took part in agitation. He tried to delay
the proceedings but still could not prove his
innocense is found guilty,

4, Ganpat Singh - It has been proved that not
only he was present on platform during the
agitation and was watching the entire episode
but participated in itm also. 1t was further
recorded that there is also evidence of inciting
the agitation against him, He tried to delay :
the enquiry but yet the charges against him are

fully proved.

12. Perusal of above clearly shows that out of 04 persons,

|
02 persons viz. Sh. Mohd. Yusuf and Shri Ganpat Singh were t
found actually involved in the agitation and had taken I
lead role whereas applicant was only proved to have
participated in the agitation. In the circumstances

naturally applicant could not have been given the punishment

of compulsory retirement while giving lessor punishment

to KN, Pandey ard Mohd, Yusuf, AfPter all if all the 04
persons were charged with same allegations and the role

played by applicant was lessor then tne others, he at

best could have been given the same punishement but there

is absolutely no justification in giving lessor punishment
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to bthers and a comparatively much higher punishment to
@pplicant, We are, therefore, satisfied that applicant

has been discriminated against and the punishment of
@ompulsory retirement in these circumstances is not
8ustainable, Accordingly, the order dated 02.,03,2001 is
guashed and set aside. Since the char ge against applicant is
proved, the order dated 29,09,1993 is maintained and not
Set aside, The matter is remit ted back to the appellate
authority to apply his: mind on this aspect anc after
discussing the punishment which has been given to the
other persons invloved in the agitation pass appropriate
orders in accordance with law within a period of 6 weeks
from the date of receipt of a copy of this order., Till
such time the orders are f‘inall#passed by appellate

authnrity) acikdboridng applicant shall be put under deemed

suspension and paid subsistance allowance for the period' |

under deemed suspension. f
[
13, In Meu of ths above discussion, O.A. is partly _*
allowed, No order as to costs, r&' |
I
R, Member (J)
. Memper (a) o L o F
shukla/~-




