OPEN COURT

CENTHAL ADMINISTRATIVE TRIBUNAL
ALIAHABAD BENCH, ALLAHABAD.

Allahabad, this the 6th day ef Nevember, 2003.
QORUM : HON. MRS. MEERA CHHIBBER, J.M.
C.A. Ne. 1550 ef 2001

1. smt. Umila Saxena W/O late Om Pr-gkash Saxena R/O 190,
Meh. Azizganj, Shahjahgnpur.

2. Kamal Prakash Saxena S/0 late Om Prakash Saxena R/O 190,
Meh. Azizganj, Shahjahanpur.

Al | eesce. Applicants.

Ceunsel fer applicants : Sri M. Lal.

Versus

l. Unien eof India threugh the Centreller General, Defence
Acceunts, West Bleck-V, R.K. Puram, New Delhi.

2. The Principal Coniroller of Accaeunts (FYS), lO-A; Khudi
Ram Bege Read, Kelkata.

3. The Centreller of Fimance & Accsunts, Kanpur Greup ef
FYS, Acceunts Office, O/0 Additienal Directer General
Ordnance Facteries, Kanpur.

4. Jeint Centreller of Finance and Acceunts, Incharge Accaunt
Office, Ordnance Clething Factery, Shahjahanpur.

csscncne +sseoeRespendents.

Ceunsel fer respendents : Sri A. Mehiley.

7 ORDE R (ORAL)
BY HON. MRS. MEERA CHHIBBER, J.M.

By this O.A. applicants have seught quashing ef
erder dated 8.2.2001 (Annexure A-=l). She hzs further seught
@ directien te the respendents Ne.l te effer immediate
cempassienate empleyment te Applicant Ne.2 being eldest sen
and fully qualified fer the pest eof Auditer, and pass any
ether directien er erder which this Tribunal may deem fit

and preper under the circumstances ef the case.

2. Applicant Ne.l is the wife while Applicant Ne.2 is
2
sen of Late OGm Prakash Saxena, whe died while he was pested

@s Senier Auditer en 24.11.99 leaving behind him his wife,
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twe sens and one unmarbied daughter. It is submitted by the
applicant No.l that her husband was suffering from paralysis
and asthama for the last more than 15 years, therefore, they
had to spent 4 hugeix;%brt;? ;.% his treatment by taking loa < B
which hag* to be repaid after his death when terninalA}éﬁag
paid. She has further submitted that the second son was
still studying in B.Sc¢. and the daughter was to be married.
They don't even have any land or any house as they were
living in @ rented house. Therefore, the family was in

total indigent condition after the death of sole bread earner
in the family. Applicant No.l, therefore, applied on
27.12.99 for giving appointment to her son as Auditor., Vide
létter dated 16.11.2000, applicant was informed that due to
non-availability of vacgncies, her case for compassionate
appointment cannot be conside d immediately. However, she
was advised to wait till zgggag;:ogqurther vacancy and
fulfilment of the laid down cri%eria(Page 16). Thereafter,
vide another letter dated 8.2.2001 (Page 12), applicant was
informed t her request had been examined but the same

is :;Zg;;i and cannot be acceded to. On her representation
to the Controller General Defence Accounts, she was again
informed vide letter dated 8.5.2001 that no vacancy exists
for compassionate appointment (Page 18). Being aggrieved,
applicant has filed this petition seeking reliefs as mentiocne

above.

3. Counsel for the applicant relied on the judgment
of Education
given by Hon'ble Supreme Court imn the case of Director/and

Another Vs. Pushpendra & others reported in 1988 SCC (I&S)

Page 1302 wherein it was held as under :-

"Compassicnate appointment - Held, cannot be insiste
upon for a particular post - Relevant regulation
containing provision for "appointment to a non-
teaching post...if (the person seeking appointment)
possesses requisite educational qualifications
prescribed for the post and is otherwise suitable

for appointment" ©n compassionate grounds - Held
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a appeintment en class 1V pest ceuld be eifered if
class 1II pest was net available - High Ceurt's
directien feor creating a supernumerary class III
pest cannet be upheld - 1f necessary enly a super-
numerary class 1V pest can be created - U.P. Recruit-
ment ef Dependants ef Gevernment Serventis Dying in
Harness Rules, 1974 - U.P, Intemediate Educatien
Act, 1921 (2 eof 1921), S. 9(4) - Regulatiens framed
thereunder, Regns. 10l te 107."

4. It is en the basis of this judgment that ceunsel fer

the applicant submitted that if there was ne vacancy, respen-

dents eught te have creataba supernumerary class IV pest te

adjust the applicant Ne.2.

5. Respondents, on the ether hand, have eppesed this C.A
by submitting that applicant haéd already get an ameunt of
Rs.3,78,780/- by way ef teminal benefits apart frem getting
family pensien ef Rs.4600/- p.m. A request fer giving appeint
ment te® her sen was duly censidered but the same ceuld net be
acceded te® as there was ne vacancy. They have submitted that
cempassienate appeintment can be issued enly fer 5% ef the
direct recruitment and since there was ne vacancy at all,
naturally applicant ceuld net have been given cempassisenate
appeintment. In any case they had already infermed the
applicant that she sheuld await fer the creatien ef vacancy
er availability ef the vacancy when her case weuld be censide-
red at apprepriate stage. Ceunsel fer the respendents relied
en the judgment given by Hen'ble Supreme Ceurt in the case of
U.mesh Kumar Nagpal Vs. State of Haryana and Anil Malik Versus
State of Haryana wherein it was held as under :-

"As a rule the appeintments in public sexvices sheule
be made strictly en the basis ef epen invitatien ef
applicatiens and merit and appeintment in cempassie-
nate gresunds is an exceptien te this general rule;
that mere death of an empleyee in harness dees netl
entitle his family fer such seurce ef liveliheed
(by way ef appeintment en cempassienate greunds);

that it should not be offered as @ metter of course
irrespective of financial condition of the family;
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that the only ground which can justify the compass-
ionate employment is the penurious condition of

the deceased employees femily; that it should be
offered only as relief against destitution and

that it must be remembered in this connection that
@s against the destitute family of deceased
government servant, there sre millions of other
families which are equally, if not more, destitute."

6. He also relied in the case of LIC of India Versus
Mrs. Asha Ramchaner Ambedkar and another Page 193 wherasin
it is held that :-

"The High Courts and the Administrative Tribunals
cannot confer benediction impelled by sympathetic
consideration yielding to instruct will tend to
ignore the court logic of law. It should be remem-
bered 'law is the embodiment of all wisdom'. Justic
according to law is a principle as old as the hill.,
The courts are to administer law as they find it.
However, inconvenient may be the court in the
instant case should endeavour to find out whether
@ particular case in which sympathetic consideration
are to be weighed falls within the scope of law
which is the regardful of law. However, hard the
case may be, it should be never be done. It is
true that there may be pitiable situation but on
that score, the statutory provisions cannot be put
aside."

He further relied on the case of Hindustan Aeronmautics Ltd.
Versus Smt. A. Radhika Thirumalai reported in 1996 SCC (I18&S)
page 1427 where®t is held that i-

"AppBintment on compassionate grounds can be made
only if the vacgney is available. If no vacancy
is available, no duty caste to appoint an employee."
Further in the case of Hindustan Road Trensport
Corporation Versus Dinesh Kumar, the Hon'ble Supreme Court

has held that :-

"In the absence of vacancy it is not open to the
Corporation to appoint a person to any post. It
will be gross abuse of the powers of an public
authority to appoint persons when vacancies are
not available.®

He has thus, submitted that there is no merit in the case and

the same may be dismissed. $%2’///f~
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1. 1 have heard both the counsel and perused the
pleadings as well.

S. The judgment relied upon by the applicant's counsel
does not show that in every case supernumerary post has to

be created. It was only a passing reference that if necessary
only @ supernumerary Class IV post can be created whereas Hon'
ble High Court had given a direction to sg vuwé?ggs II1
post which wasiheld by Hon'ble Supreme Court mot to be correct
There are number of judgments given by Hon'ble Supreme Court
as referred to above wherein it is held by Hon'ble Supreme
Court that courts cannot give direction to create supernumerar
post for giving compassionate appointment to the person
concerned as compassionate appointment can be given only when
vacancies are in existence. In fact, as per the latest scheme
issued by the Government of India, it has been made clear that
compassionate appoiniment can be given only to the extent of
5% from amongst the direct recruitment quota which would mean
that availability of vacancies is a pre-condition. In the
instant case, respondents have specifically stated that the
case of applicant could noit be considered for want of vacancy
and they-gie also asked applicant to wait for the availability
of the vacancy, therefore, I do not find any illegality in

the order passed by the respondents. It is,.howeve:. séen
that in the counter affidavit , only ground taken by the
respondents for justifying their action, is that applicant

had been given termminal benefits and the family pensien after
the death of her husband. This ground cannet be upheld in
view of the judgment given by Hon'ble Supreme Court in the
case of Balbir Kaur.

9. It is seen that the respondents have themselves
advised the applicant to wait for the availability eof the
vacancy when her case could be coensidered. The applicant
probably filed this O.A. because eotheiwise it would have been

hit by limitatien. Therefore, while no interference is called
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for at this stage I do hepe and expect that as and when the
vacancy becamelavailable in the direct recruitment queta,
applicant's case would be considered if it falls within the
limit of 5% queta ef vacancy as stipulated by the instructiens
issued by the Government of India. At this stage it is alse
bp pertinent to mentien here that applicsnt cannet insist that
he sheuld be given appeintment on cempassienate ground against
@ particular pest. In the applicadbien given by Applicant Ne.l
she had requested feor giving appeintment te her son as Auditer.
d de not knew what are recruitment rules fer the pest ef
Auditer and whether applicant fulfills the eligibility cendi-
tien fer the said pest. Therefere, it is made clear that it
woeuld net be epen for the applicant te insist that he sheuld
be censidered enly fer the pest of Auditer. Ceunsel fer the
applicant had submitted that he may even be censidered fer
Class 1V pest if the vacancy arises. Therefere, keeping in
view the statement made by counsel‘for applicant, this case
is dispesed ef by giving a directien te respemdents te censide.
the case of applicant fer grant ef cempassienate appeintment
by leeking inte the varieus facters as envisaged by the inst-
ructiens issued by the Gevernment ef India as and when the
vacancy becemes zvailable within 5% queta ef the direct

recruitment.
With &he abeve directien, this O.A. is dispesed of.

Ne erder as te cests.
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