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OrEN CCURT 

CENT.BAL ADMINIS!BATIV.c TRIBJNI\L 
AUAHABAD BE~H, ALI.AHABt\D. 

All•haba~, this the 6th ••Y ef N•veaber, 2003. 

QJOBUM : HON • .M8S. MSE..9'\ CHHIBBER1 J.M. 

O.A. Ne. 1550 Gf 2001 

l. Smt. Uniila Sax@!}• W/0 L.te Cm Pll"-tkiasb. Saxen. R/0 190, 

Melli. Azizg.Aj, Shahj.h_npur. 

2. I'-1 al Prak.sh s.xen. S/0 L.te 
Meb. Azizganj, Sh.hjahinpur. 

Prak.sh Saxena R/0 190, 

• • • • • •••••• Applic.nts. 

Ceunsel fer •PPlicants • Sri M. Lil. 

Versus 

l. Uni•n •f ln•i• threugh tne Centreller General, Defence 

Acceunts, West Bleck-V, R.K. Puram, New Delhi. 

2. The Principal Centreller •f Accaunts (FiS), 10-A, Khu•i 

R.m Beae R•a•, K•lk.t.. 

3. The Centreller •f Filwnce & Acceunts, K.npur Greup ef 

FYS, Acc•unts Office, 0/0 A•aitienal Directer General 

Or•n.nc.e Faeteries, K.npur. 

4. J•int Centroller •f Finance ana Acceunts, Inch.rge Acc•uni 

Office, Or•nance Clething F.ctery, Sh.hjahanpur • 

• • • • • • • • •••••• Respendents. 

Ceunsel fer respenaents : Sri A. Mehiley. 

0 R D E R ( ORAL) 

BY HON. MRS. MEEBA C1i1!IB8ER1 J.M. 

By this o .• A. applicants have s•ught quashing •f 

eraer «ate« a.2.2001 (Annexure A~l). She has furthe-r s•ught 

a cireeti•n t• the respendents Ne.l te effer · e•i.ate 

cempassienate empley ent t• Applio.nt Ne.2 being eldest s•n 

ana fully qualified fer the pest ef Auaiter, ana pass any 

ether «irecti•n •r erder whicn this Tribunal •Y deem fit 

and preper under the circumstances •f the c.se. 

2. Applic.nt Ne.l is the wife while Applicant Ne.2 is 
~- 

s•n ef Lite Cm Prakash Saxena, wh• •ietl while he was pestt,d 

as Seni•r Audit•r en 24.11.99 leaving behind him his wife, 
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tw• s•ns .nd one unm.rriea «aughter. It is submittea by the 

applican·t No.l that her husbantl was suffering f roa p • .ralysis 

anti asthama for the last more than 15 years, therefore, they 
~~a}-~ 

batl to spentl.f huge" money in his t.1.•e.itllent by taking ~k l'i 
which had to be re_paia after his death when te in.al"-;~ 

paia. She h.s further submittetl that the secona son was 

still stutlying in B.Se. ana the caughter Wcs to be m.rrieel. 

They tlon't even hive any land or any house as they were 

living in a rentetl house. Therefore, the fe1mily w•s in 

tota.l inaigent conaition after the aeath of sole bread earner 

in the fam~y. Appli~ant No.l, therefore, applie« on 

27.12.99 fc:>f giving appointment to her son as Aueitor. Viee 

l•tter eatea 16.ll.2000, applic.nt w.s info.tmea th.it «ue to 

non-availability of vacancies, her c.se for compassionate 

appointllent eanno't be consici•.x;e1tl~immeliiately. However, she 
cwaJltt,{;t'1,i' ,- ·lg_ 

was a•vise tow.it till «J?is?;icngi of further vacancy and 

fulfilment of the la ill .town criiteria (Page l6). Thereafter, 

vice another l~tter •ate• s.2.2001 (Page 12), applicant was 

infomell t.r.-t her request h.61 been examinetl bu.t the same 
AL1~e_(J~ 

is ttae~ and cannot be acce«e« to. On her represent.tion 

to the Controller General Defence Accounts, she was .gain 

informed vice letter «.tee 8.5.2001 that no v.c.ncy exists 

for canpassionate appoiatment (Page 18). Being aggrieve~, 

applicant has file• this petition seeking reliefs as mentione 

above. 

3. Counsel for the a~plicant reliec on the ju•gment 
of Ecluc. tion 

given by Hon'ble Supreme Court ia the e.se of Directorlan• 

Another Vs. kt.shpen•ra & others reportea in 1988 sec (!AS) 
Page 1302 wherein it w.s helc as umrler :- 

"Comp.ssion.te appointment - Hela, c.nnot be insiste 
upon for a particul.r post~ Relevant regulation 
containimg provision for "appointment to a ~an­ 
teaching post ••• if (the person seeking appointment) 
possesses requisite eauc.tional qu.lific.tions 
prescx·ibetl for the pCi>st and is othexwise suitable 

for .a11>pointment" on compassion.te greunfis - Helcl 

B-- 
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il •PP•intllent •n cl.ss IV pest ceule be efferetl if 
class Ill pest was n•t available - High Ceurt's 
tlirecti•n fer ere.ting a suse rn erary class III 
pest cannot be upheld - If necessiry •Aly. super­ 
numerary class IV pest can be eree1tetl - U.P. Recruit­ 
ment •f .Depencants ef G•vernment Servants Dying in 
Harness Rules, 1974 - U.P. lnte.Illeai.ate Ecuc.tien 
Aet, 1921 (2 •f J.921), s. ·9(4) - Regulati•ns frameil 
thereuntier, P.egns. 101 te J.07. • 

4. It is •n the b.sis ·•f this jullgment that ceunsel fer 

the applic.nt submittetl th.it if there was n• vacaney , resper,i­ 

tlents eught t• b.ve c.re.1:.ei;f. supernwnera.ty class IV pest t• 
atij ust the • plic.nt N•.2. 

5. Respen«ents, •n the ether h.ntl, have eppesee this O.A 

by submitting thit t applic.nt ha« alreatly g@t an am•unt •f 

Rs.3, 78, 700/- by w • .y ef te.tminal benefits apart frem getting 

family pensi•n •f Rs.46CO/- p •• A request fer giving .,,•int 

ment t• her sen was tluly censiaerea but the same ceul« net be 

accetle41i t• as there Wis n• vacancy , They have submittetl that 

c•m,.ssienate •P •i~tment can be issue• enly fer 5% •f the 

«i.rect recruitment ana since there was n• vacancy at .11, 

naturally applicant c•ul• net have been given c•mpassi•n.te 

appeintment. In any c.se they h.~ alre.ay infe.rme• the 

applicant that she sh•ula await fer the cre.ti•n •f vacancy 

er availat,,ility •f the vact.ney when her case weulii be c•nsi«e­ 

rea at .pprepri.te st.ge. C•unsel fer the respend~nts reliea 

en the juagment given by H•n'ble Supreme Ceurt in the c.se •f 

lJiime.sh I<uma1r Ni19It•l Vs. St.te •f H-lX'Jan. and Anil Malik Versus 

State •f Haryana wh~rein it w.s hela as under :- 

"As a rule the appeintments in ,ublic sexvices sh•ult 
be -•e strictly •n the bisis •f •,en invitati•n •f 
araplicati•ns ami merit ancl a peintment in cempassi•­ 
na te g.reun«s is an exce}'ti•n t• this general rule; 
th.t mere. tleath •f an emf)leyee in ba rne ss «•es n•t 
entitle his f.mily f•r such $•urce •f livelih••• 
(by way•£ •PP•intment •n c11Dpassi•nate greuncs); 
th.tit should not ee offe.red .s a metter of course 
irrespective of fin.nci.l eondition of the f.mily; 



that the only ground which can justify the eOHlp.ss­ 
ion.te employment is the penurious condition of 
the de ce. se d employees fc;,mily; th. t it should be 
offered only .s relief ag.inst destitution and 
th.tit must be remembered in this connection th.t 
•s .g.inst the destitute family of dece.sed 
government se rvs nt , there a re millions of other 
f.milies which ire equ~lly, if not more, destitute." 

6. He also .relied in the ease of LIC of lndi .. Versus 

Mrs. Ash. B.mchaner Ambedka s: and another P.ge 193 wherein 

it is held that:- 

"The High Courts and the Administrative Tribun.ls 
cannot confer benediction impelled by symp.thetic 
consideration yielding to instruct will tend to 
ignore the ¢Ou.rt logic of law. It should be remea­ 
bered 11.w is the embodi.lllent of all wisdom'. Justic 
according to l.iw is a principle as old as the hill. 
The cour-ts a.re to administer l.iw • s · they find it. 
However, inconvenient •Y be the court in the 
inst.nt c.se should endeavour to find out whether 
• p.rtieul.r ca se in which symp.thetic consider4ition 
.x-e to be weighed fills within the scope of law 
which is the reg.rdful of liW. However, hard the 
ease may be, it should be never be done. It is 
true thit the.re 11.iy be pitiable situ.tion but on 
that score, the st.tutory provisions CiAnot be put 
.side.11 

He further relied on the c.se of Hindustin Aerom.utics Ltd. 
Versus Smt. A. ~dbik. Thiruaalii .reported in 1996 sec uss) 
p.ge 1427 whereJit is held that:- 

"App8intment on comp.ssionate grounds can be made 
only if- the v.-e.n_ey is .vaiL1bl~ If no _v.cancy 
is avail.ble, no duty caste to appoiat in employee." 
Further in the c.se of Hindustin Ro.a Tr.nsport 

Corporation Versus Dinesh Kumar, the Hon'ble Supreme Court 
has held th. t ;- 

11 In the absence of vacancy it is not open to the 
Corpor.tion to appoint. person to any post. It 
will be gross abuse of the pa.vers of .n publi~ 
authority to appoint persons when vaeancae s .re 
not av.ilable •11 

He has thus, subi itted that there is no erit in the case and 

the same ~.y be dismisse. 
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7. I have he.rd both the counsel .nd perused the 

ple.dings as well. 

s. The judgment relied upon by the .pplic.nt's counsel 

does aot show th.it in eve'r'f case supemumer • .ry post has to 

be cre.ted. It w. s only • passing reference th.t if necessary 

only. supernumer.zy Cl.ss IV post can be create whereas Hon• 
~~W.1..'-"~ ~ 

ble High Court h.d given a direction to ~ Class III 

"' post which wasthel by Hon'ble Supreme Court not to be correct 

There are number of jYGigments -given by Hon'ble Supreme Court 

as referred to .bove wherein it is held by Hon'ble S~preme 

Court that courts c«nnot give direction to create supernumer«i, 

post for giv1ng compassion.te appointment to the person 

concerned as comp.ssionate appointment can be given only when 

vacancies are in existence. In fact, as per the latest scheme 
. . 

issued by the Government of In iii, it ha s been macie cle.r th.t 

compassien.te appointment can be given only to the extent ef 

5% from amongst the airect reeruitllent quo~ which woul« me.n 

that .v.il.bility of v.cancies is il pre-condition. In the 

inst.nt case, respanaents have specific«lly stated th.t the 

case of applicant could not be eonsi ered for want of vacanev w l 

ans they ..a ilso asked applic.rtt to w.it for the .vail.bility 

of the vae.ncy, therefore, I do not find .my illegality in 

the ortler passed by the respondents. It is, .however, seen 

that in the counter affitlavit, only grotlnd taken by the 

respondents for justifying their acti n, is thi t •PPlicc1nt 

_ biA beefi! give_!l~_!!I'minal benefits antl the family pension ilfter 
---.-- - - -- - - 

the eeath of her husb.nc. This grouna caanet be uphelc in 

view ef the jucgment given by Hon'ble Supreme Court in the 

c.se of S.lbir Kaur. 

9. It is seen that the respondents h.ve themselves 

.aavise the applicant to wait for the ilVilil.bility of the 

va cancy when her. ca se ceuliil be consitlo.re«. 1'he •PPlic.nt 

pro .nly filed this O.A. because othexwise it woula h.ve been 

hit by limit.tion. Therefore, while ne interference is Ccillea 
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fQr .t this st.ge I•• hope .n• expect thit ils ans when the 

v.cancy eec.meJavail.ble in the cireot recruitment quet., 

•PPlic.nt•s c.se weulc ~e censi«erea if it f.lls within the 

limit of 5')6 qu•t• f vacancy as stipul.tea by the instructi ns 

issue« by the G vernment ef lnai •• At this st.ge it is als 

• pertinent to menti n here thelt ilPPlic.nt cann t insist thilt 

he shoula be given appeintment on c mp.ssionate ground .g.inst 

• particul.r post. In the •PPlic.~i n given by Applic.nt No.l 

she ha« requestetl fer giving .ppointment te her son as Autlit r. 

I •• not knew wh.t .re recruitment .rules f t: the post f 

Aufiitor in« whether •PPlic.nt fulfills the eligibility centli­ 

ti n fer the s.ist pest. Theref•re, it is m.uie clear that it 

w•ultl net be pen fer the applicant to insist th.the sheultl 

be censitlerea enly fer the post of Autlitor. Counsel fer the 

applic.nt ~. submittetl that he may even he censicerec fer 

Cliss IV pest if the vacancy arises. Therefe.re, keeping in 

view the statement m. e by ceuAsel fer •PPlic.nt, this case 

is llispese ef by giving a liireetion to .resp,enflents tG c nsi«eJ 

the case ,f •PPli~.nt f~r;gr;nt •f cemp.ssion.te .ppeintmeRt 

y lee king int• the various f a·cters as envisage II by the inst­ 

ru¢tiens issued sy the Gevernment ef lnllia as .nil when the 

v.c.ncy becemes available within 5% qu•t. •f the •irect 

recruitment. 

With the aGove sirectien, this O.A. is cispese• of. 

N• •rile s: • s to costs. 

J.M. 

Asthilna/ 


