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HON’BLE MR. D. R. TIWARI, MEMBER-A
HON’BLE MR. K.B.S. RAJAN, MEMBER-J

Avaindrea Kumar Tiwari, S/o Alopi Prasad Tiwari, R/o
Village & Post Burhawan, District Fatehpur.

....................... Applicant.

(By Advocate : Sri B.P. Srivastava)

Versus.
Union of India through Secretary to Government of India,
Ministry of Communication, Department of Posts, New
Delhi.
The Director, Postal Services, Kanpur.
The Superintendent of Post offices, Fatehpur.

................ Respondents.

(By Advocate : Sri S. Singh)

ORDER
The applicant, functioning as Branch Post Master at
Burhwan Post Office, Fatehpur, was slapped with a
charge sheet dated 29-12-1994, containing two articles of

Charges, which are as under:-
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2- Apart from the issue of charge sheet, the respondents had
also filed a criminal case bearing No. 2187 of 1995 in the Court
of Chief Judicial Magistrate, Fatehpur and the same resulted in
an acquittal of the applicant from the criminal charge. The
operative portion of the judgment dated 12-05-1999 of the

Court is as under:-
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3. Independent of the above, the disciplinary proceedings
continued and the applicant denied the chérges vide his reply
dated 01-03-1995. The inquiry officer had rendered his finding,
holding that the charges stood provedAccording to the applicant,
without affording adequate opportunity, the inquiry was
conducted and further that even the inquiry report was not '
made available to the applicant prior to passing of the final order

by the disciplinary authority.

4. The Disciplinary Authority had, by order dated 26-10-
1995, on the basis of the inquiry report passed an order of

Dismissal from service.

9 The applicant had preferred an appeal daed 02-04-1996
inter alia raising the following grounds:-

(a) Recording of statement of witnesses in the absence of

the applicant/defence assistant;

(b) Biased attitude of I.O. and wrong application of Rules.

(c) Non application of mind by the Disciplinary Authority.
6. The appeal was however dismissed vide order dated 03-
11-1999 and against the same the applicant had filed a revision
petition dated 29-11-1999, inter alia raising legal issues,
especially non application of the CCS(CC&A) Rules to the
E.D.B.P.M. who are governed by different set of Ruloes and that
he having been acquitted by the criminal court, the Disciplinary

Authority and the Appellate Authority are thoroughly wrong in

passing the penalty and appellate orders respectively.
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% 'The Revision Authority however, affirmed the penalty

order holding as under:-

(a) No representation was filed against the I.O.
Report, which was refused by the applicant;

(b) The acquittal was on the basis of benefit of
doubt.

It is under the above circumstances that the applicant has

moved this O.A.

8. The respondents have contested the OA, stating that there
has been no violation of principles of natural justice and the

applicant has refused to receive the inquiry report.

0. Arguments have been herd and documents perused.
The fundamental' legal infirmity in this case is that the report of
the Inquiry Authority was not received by the applicant. Though
sent, it was returned undelivered and ‘not refused’. In fact, in
the event of such rétum undelivered with the remarks, “house
locked” one more attempt should have been made to serve upon
the applicant which the respondents have failed to do. Many a
way of such attempt to serve the applicant exists, such as
deputing an official to the residence of the applicant, or even by
publication. This not having been resorted to, non supply of the
copy of the inquiry report vitiates the inquiry, as held by the
Apex Court in the landmark case of Union of India vs Mohd.

Ramzan Khan (1991) 1 SCC 588.

10. The next equally grave legal infirmity is the misconstruing

_of the judgment of the Criminal Court. It has been wrongly
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understood by the authorities that the Trial Court had acquitted
the applicant on the basis of “benefit of doubt”. The acquittal is
one of “honourable acquittal”. In this regard, reference to the
observation of the Apex Court in the case of Krishnakali Tea Estate v.

Akhil Bharatiya Chah Mazdoor Sangh,(2004) 8 SCC 200, refers.

We have been taken through the said judgment of the
criminal court and we must record that there was such
“honourable” acquittal by the criminal court. The acquittal
by the criminal court was based on the fact that the
prosecution did not produce sufficient material to establish
its charge which is clear from the following observations
found in the judgment of the criminal court:

“Absolutely in the evidence on record of the
prosecution witnesses I have found nothing against the
accused persons. The prosecution totally fails to prove the
charges under Sections 147, 353, 329 IPC. +

In the instant case also, the finding of the Trial Court as

recorded in the judgment was on similar lines.

11. In view of the above, the OA succeeds. The following

impugned orders are quashed and set aside:-

(a) Order dated 26-10-1995 of the Disciplinary Authority
(Vide Annexure Al) :

(b) Order dated 01-11-1999 of the Appellate Authority
(Vide Annexure A2); and . _

(c) Order dated 08-02-2001 of the Revision Authority (Vide
Annexure A3)

The applicant is entitled to be reinstated in service

forthwith. He is deemed to have ‘continued as EDBPM

from the date of removal till the date of his reinstatement

and is also entitled to full pay and allowance for the period

of his absence.



T He respondents are, therefore, directed to forthwith
reinstate the applicant in service, on receipt of a certified
copy of this order and pass suitable orders for such
reinstatement and within six months from the date of
reinstatement the respondent should make the payment of
arrears of pay and allowances for the period the applicant

had been kept out of service.

12. Under the above circumstances, we leave the parties to

bear their respective costs.
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