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CENTRALADt1INISTRATIVETRIBUl\TAL
-~Li:iJfA.Bi\D B'E'NCH--

ALLAHABA.D--

original Applicati~ No.! 1399 of 2001

Allahabad this the_~5th day of ~ruar¥.!._2003

Hon'ble Mrs.Meera Chh!Eber. Member~}

R.K. Roy. s/o Late Sam.iirKumar Roy R/O 877. Subhas

Nagar. Mughalsar!i. District Chandauli.

By Advocar.ss ahz-L S.Rl. Dey ,
___ ~hri S.K. Mishra

~£r;>licant

Versus

1. Union of India through the General Ma.nager.
E. Rly •• ~lcutta-1.

2. The Divisio~l Rly. Mana.ger, E.Rly •• Mughalsarai.
District Chandauli.

Responde~

o R D E R ( Oral )---
By this O.A •• the applicant has challanged

~ order Elated 23.08.2001 and has g) ught a direction

to the resp:)ndents to refund the arrount of Rs.35.278/-

alongwith due interest.

2. The grievance of the applicant. in this case

is tha t his father had died on 20.•06.1995 and vide

letter dated 14.02.1996 the respondents have themselvEs

asked the ac)plican t to get the succession certi ficate

in case he wan~ the payment of Rs.l.13.202/- to be paid

to him on account o:f famil y pension amount of 1s.660/-

plus D.A•• U.C.R.G. to the tune of Rs.59.809.00. Life

Insurance arro unt.Lrq to ,?s.36.068/- and an arrount of:
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~.17.325/- on account of, leave encashment(page 6).

therefore. he applied fur succession certificate

in the competent eourt of law and got the same after

paying the court fee on the same amount of Ros.l.13.202/-

which was deposited by him before the authorities

(page 7) but., yet the respondents arbitrarily released

onl y an arrount of ~. 71.921/-. Thus. being aggrieved

he approached the Tribunal by filing the O.A.No.1152/99.

which was decided on 22.01.2001 (96ge-12) wherein the

Tribunal had observed that the order passed is quite

arbitrary without giving the details thereto. There

is no mention as to how there was excess payment of

the salary which ought to have been clarified. The

other advances. loans also do not indicate as to when

and in what circumstances the aamewere obtained by

the deceased employee during his service time and

finall y the O.A. was df s posed of.f by directing the

respondents to pass a detailed. reasoned and speaking

order with the speci fic mention regarding the deduction made

from the D.C.R.G. and recovered otherwise within three

months from the date of communfca t.Lon of this or:der

by the applicant and the amount found due to be paid

to the applicant. be paid immediately thereafter within

one month and i,f not paid ~."ithin the flEescribed period.

the respondents shall be liable to pay the interest

thereon at the rate 0 f 18% per annum. I t was pursuant

to this order 0 f the Tribunal. t.ha t resporrlents have

now issued the order on 23.08.2001 explaining as to how

they have deducted the amount from applicant's father's

••• pg.3/-
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3. It is submitted by the applicant that

perusal of the order would show that even now the

res p::>ndents have not clari fied as to for VJhich.

period the applicant's father 'A/asstated to have

been given excess payment and how, because even

now no break up of details have been given by the
~

respondents and all that they have stated ~ that
short

his pay was fixeqLas Clerk in comparison to the

pay of M.C. similarly it is stated in th'e said

order that an arrount of Rs.S213/- was deducted due

to loan taken from E.S.£.~.Bank by Late Shri Roy

during his service vide Bank claim advise no.CL/79/

1239/N/93 dated 29.09.95. NOw which Bank is it.

where it is located and how the resp::>ndents have

deducted the amount from the applicant's father's

D.C.R.G. is not understandable because if he had

taken any loan from the Bank there are remedies for

t.hern t.o recover the same from the person who obtains

the loan. They hav~ also not clarified as to by which

cheque the amount of Rs.l000/- was paid to the applicant.

Therefore. the applicant's counsel has submitted that

not onl y the restX>ndents have flouted the orders

passed by the Tribunal in earlier O.A. but, are

dragging the applicant to the COurt unnecessarily.

Thus, depriving him of his dues which he is enti tled

to get.

4. It is also sUbmitted by the applicant's

counsel that before making the recovEries from the DCRG

of applicant's father, no ShO"'1 cause notice was given •

• • • 4 ••
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There fore, the order of recovery is oad in law as

it is violative of princi~les of natural justice.

The aPl)licant has thus sought quashing of order dated

28.3.2001.

5. The respondents have oppos ed the O.A. and

have stated that since the em~loyee had already ~xpired

on 20.6.1995 and the dues were calculated only thereafter

when it ~ame to notice that excess amount had been paid

to the father of the applicant, na turall y, no show cause

notice could have been given to the deceased employee.

Ot.herwise. they have explained that since the a :.")91 ica nt IS

father was Jaid amount in excess of what was due to him,

therefore, it was rightly recovered from the D':::RG. They

have stated ...hat excess payment. of salary to the tune of

~.35,278/- was wrongly shown apart from some other amounts

which were due against the a ppl.Lca nt.t s father in favour

of the department. They have complied with the direction

of the Tribunal as they have already passed the order on

23.8.2001. They have thus submitted that his DCRG

amoun td.nq to Rs.17,898/- has already oeen paid after

deducting an amount of Rs.41,911/- from DCRGof Rs.55,899/-

They have thus submitted that there is no merit in the

O.A. and the same may De dismissed with costs.

6. I have heard both the c~unsel and perused the

pleadings as well.

7. Counsel for the applicant had relied on

1995 (L&S) 248 in the case of SAHIBR.l\M Vs. STATEOF

HARYAN.'1.& ORS. They have al so· relied on the jUdgment

passed by a Division Bench of this Tribunal of 20.10.2JOO

in O.A. NO~115/1996.

• •• 6 •• "
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8. In Sahib RamVs. State of Haryana & Ors. case

reported in 1995 (1) (suPP.) S:::: 18. the HonI ble SU)reme

Court had held that even if excess payment due to upgr@.dee

Pil¥.nscale was gi ven to the employee due to wrong

cOBstruction of relevant order by the authority concerned.

without any mis-representation by t.he employee. it \o\Ould

not be proper to recover the payments already made_to,:)

them. Similarl Y» in the case of Shyam Babu Verma sre ,

Union of India & Ors •• rel.JOrted in 1994 (4) see 521.

the Hon'ble Supreme Court held that if higher pay scale

~vaserroneously given to the petitioner since 1973 due

to no fault of his. it vpuld be just and proper not to

recover any excess amount already paid to him. It is

also settled law that any order which has civil consequence

cannot be passed without ~tting the other person to
. l' ~,.notice as that vpuld be Vl.O at.Lve tl& the principles of

natural justice. It is also settled by now that if a
-, i?ersonhas already \o\Orkedon the post. then he canno·t

be made to return the amount on the ground that he was

wron;Jly posted in the higher grade. Even though it

WJuld be open to the r-e spondent.s to fix his .r?ensionary

nenefits on the basis of corrected .r,ay scale which the

employee WJJ.ld be entitled to in law accordingly. If

the facts of the present case are seen in the b3.ckground

of these judgments. v¥;; ",QuId find that since the employee

had already died. the respondents could not have issued

a show cause notice to a dead person. Therefore. the

contention that no recovery could have been made without

gi ving an opportuni ty to the empl.oyee woul.d not be

sustainable in the given facts of the case. However.

there is one aspaot, of the matter v.rhich requires to be

mentioned here. viz •• after the death of the employee.

the respondents had themselves directed the applicant

vide their letter dated 14.2.1996 co get the succession

certificate from the competent court of law. in case.
~
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he wanted disbursement of the amount of ~.1.13.202/-

which were lying due after the death of the deceased

employee (page 6). On the basis of this letter. the

.:.I. pplicant filed a s uooess Lon certi fie ate case be fore

the competent Court of law and could get a decree only

after paying the requisite COurt fee on the amount of

Rs.l,13.202/- which is evident from page 7 of the O.A.

Therefore. having asked the applicant to act upon their

assurance given to him and the applicant having altered

the poai, tion by l'f?ending the amount from his pocket for
. 'L.u.~

getting the said amount of ~.1.13.202/-. could not have~ .

been gi ven the reduced amount of Rs.71.291/- onl ~ as

that would be neither fair nor justified to the applicant.

I f there was any arro unt, which was required to be deducted

from the DCRGof the deceased em"10yee. they ought to

have informed the a ppl.Lcant, about it before calling upon

him to secure the succession certificate and in any case.

it is seen that even in the first O.A.• \.nich was filed

by the a ppl.Lcant;, the Tribunal had directed the respon-

dents to pass a detailed and reasoneg order stating

therein the deductions made from the DeRG. But, yet

even in this order which is passed by the respondents_

now. it is not known as to how the amount of Rs.35.278/-

is said DO be paid in excess to the deceased employee.

?ara 1 nei~her clarifies f~r \~ich period the deceased

employee is alleged to have been given the excess amount

nor it is clear whether this amount vas being deducted

for the same post on which he had already performed his

duty and was SUbsequently re-desi;;nated or vihether it

was after re-designation that he was paid the higher

amount. I had tried in vain to ask the respondents'

counsel to explain this posicion. But. neither the

position is explained in the councer affidavit nor the

couns eI could explain as to for what perioc' this amount
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is said to have been l~id in excess. TherefOre. in my

considered view, the respondents have once again passed

an order without giving the actual reasons or break-up

as to how the amount of ~.35.278/- can be said to be

paid in excess to the deceased employee.

9. Similarly. the respondents have merely stated

that an arrount of ~.5.213/- has been deducted due to

loan ~aken from E.C.C.S. Bank by late Shri S.K. Roy

during his service period. But, it is not explained as

to what this E.C.C.S. Bank is exactl y and wbether it

comes under the control of the Kaivways or is a separate

Ban](. because. if it is a Bank, they have remedies to

re~over the loan taken by their customers. It has not ~t
explained at all as to how the Railways come into the

picture to deduct the amount taken oy the deceased

ernpl.o yee as loan from the said dank. It is al SO not

clear from the said order whether the amount of ~.10JO/-

has been paid to the aopl.Lcant, or not as it simpl y says

that an amount of Rs.l000/- w:13 with-held as kept back

money which has subsequentl y been passed in the year

1997. once,the res~ndents were directed to pasS a

reasoned order. they were eXl~~ted to pass a better

order so that there was no need for the applicant to

come to the Oourt again. Afterall, litigation is not

an easy thing and it involves expenses. Therefore.

simply because the respondents have not been passing 0

proper orders, the poor applicant is being dragged to

the Court on one pretext or the order which is not

a pprecia ted •

• •. 8 ••
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10. In totality of the matter, it is seen that

onl y f)ara 2 throws some light wi th regard to the amount

of f?s.420/- which was deducted due to Festival Advance

taken by late Shri S.K. ROY. Otherwise. there is no

clari£y "'lith regard to the other amounts which are

stated to have been dedu:::::tedfrom the deceased employee's

Gratuity. It is rather unfortunate that inspite of

directions of the Tribunal, the resp0ndents have not

been able to either clarify the position or to pass the

reasoned 0 rders •

11. Since .• this is the third round o f litigation

filed by the a ppl Lcarrt..• I do not think, it w:>uldbe
\ 'l1t(;w~~, <fL

proper for me to simply remit baCkJ.-again to the same

authorities. Therefore, I ",.QuIdlike to make some obser-

vations .• viz •.• i £ the amount of Rs.3S,278/- is being said

to be excess payment for tr.e same .t?eriod for which the

applicant's father had already pe~formed his duties in

the higher post and he was subsequently re-designated

in the lower post .• then it would not be open to the

respondents to recover the said amount from the deceased's~1~;
Gratui t y as tha t period, he was paLd for the high er

post as he had perfOrmed the duties in the said higher

post. However, if this amount is for some other period,

then. it wouI d be open to the r'e s ponderre.s to give the

details to the applicant concerned stating therein

cl earl y as to for what period and how the respondents

are claiming that the employee was paie: in excess. At

the cost of repetition, it is reiterated th~t the break-

up given by the r'e s pondent.s should be crystal-clear

without any ambiguity so t.hdt the a.?pli-::ant may respond

to it. Similarly, wit.h regard to the arrount of Rs.S,213/-

••• 9 ••
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also, they shoul.d explain as to how the respondents

can deduct the said amount from the DCRGof the deceased

employee. under which Rule and how they come in the

picture.when the deceased emp'Lo ye e is s:iid to have taken

loan from L.I,.,..C.S. Bank. They sho ul.d akso expl adn as

to ""hether the deceased employee had deposited some

secllrity for taKing the loan or the loan was given to

the deceases employee without any s uch security and how

they have control over the said Bank. They should also

give the details wi th regard to the •.:>aymentof '\s.1000 /~

as mentioned by them in para 4 of the order dated

23.08.2001.

12. With the above observations. the case is

remitted back to the authorities so that this time.

they intimate the applicant in advance about, all these

details as mentioned a bove and give>'him an oppor-t.uni,ty

to represent against such deductions Defore the '_authori ties

pass any final orders. This exercise should be completed

by the respondents within four months from the date of

receipt of a copy of this order. It is seen that the

Tribunal in its earlier order had directed that in case

any amount is due to the applicant. it should be paid

immediately within one month. failing which. the respon-

dents shall be liable to pa y interest chez-eon a t the rate

of 18% per annum. This direction shall still stand.

Since. the applicant has been dragged to the Court by

the respondents due to their wrong actions. they are

directed to pay a cost of ~.50-O/- to the applicant.

13. The O.A. is accordingl y disposed of. ~ ~ ~ ~

ct~~
'&-

MEMBER(J)

pa p ,


