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Original Application No. 1423 of 1998

!

Allahabad this the _ 23" day of Aen\ 1999

Hon'ble Mr. 5. Dayesl, Member ( A
Hon'ble Mr. S.L:. Jain, Memberf ( J

Harish Chandra singh, 'aged about 49 years, l1.P.S.
supdt. of kailway{Under Suspension), kesident of
M=-18, Agra Cantt. Agra.

Applicant
By Advocstes shri shishir Kumar |
dﬂiﬁ@%ahﬂh
Versus
1. Union of India throwh the secretary, Govt.

of India, Ministry of Home Affairs, New Delhi.

25 state of U.P, through The Principal cecretary,
Depertment of Home, Lucknow.

Hespondents

By A-dvocate ohri N.B. singh (respondent no.l)
shri K.P. Singh (respondent no.2)

CHUDEL

By Hon'ble Mr.s.L. Jain, Member { J )
This is an application under section 19

of the Administrative Tribunal act, 1985 for a writ;
order or direction inbthe neture 0f certioreri quashing
the impugned order dated 28.10.1998(annexwe A-1),
mandamus directing the‘respondent;s to treat the appli-
cant in continuous service, pay the entire salary and
allowances admissible and same sj:;a,tus which he was en-
joying before 28.10.1998 al_ongwith cost of the applicatic
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2. The suspension‘order is$ challenged on

the ground that no disciplinary proceedings are con-
templated, even after a lapse of 45 days, Central Gov-
ernment has not accorded any sanction for prosecutioqfq[
the applicant has submitted a repréesentation dated
26,11.98, the state Government failed to forward the
same within a week frqj the date of receipt of the same

as per instructions of the Govermment, no investigetion,

inquiry or trial is pending against the applicant.

3. The short C.A. filed by the respondent no.2
discloses that a F.I.K. No.C.C. 35 of 1997 was registered
on the information of Rulia singh, son of ohri nehéna
singh, resident of village Daudpur, Police otation
Behat, District saharghpur at Police Station Behat to
the effect that on 28.2.97, 3 persons came in police
uniform in a Car No,U.P.=11, C-1938 having a blue light
on its head and wireless set, fired on Kuldeep singh,
suraj Bhan, sompal, while they wele returning to their
house.  They were shot dead.ueputy General Police,
Merrut Kange enquired the case and recommended to
invesfigate the case by the C.B.C.I.D. investigation,
who after investigation, submitted its reportkto the
otate Government. The State GOve?nment scrutnise
closely the inquiry report which ;eveals that the
applicant was one of the Police Officer who chased

t he deceased persons énd his gunner has fired on them,
resulting death of all those persons. The Shate Gove-
roment accorded sancticn undér section 19741 ) R PG
for the prosecution of the appli¢ant on 02.11.1998

which was challenged before the High Court of Allahabad

by Cr.Misc.writ Petition No. 529é of -1998 % Hontbis
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High Court has guashed the sanction order dated O2nd
November, 1998 cn the grqund that Central Gover mnent
would be the proper authority to accord sanction and
not the state Government as on the date of commission

of the alleged offence a‘proclamation under Article 356
of the Constitition was_eﬁforced in the state of U.P.
and P resident of India had proclaimed to have assumed
tc himself all of the power of the state Government.

The matter is referred by the state Govermment to the
Government of.India, Ministry of Home Affairs, New Delhi
to accord sanction of prosecution of the applicant and
ot her involved Police Constables viqe letter dated
17.12.1998 alongwith all the relevaét documents. It

is furﬁher alleged that the State Govermment has been
empower ed by the Central Govermment that sudh member s

of service against whom an investigation, inquiry or
trial relating to criminal charge is'pending or dis-
ciplinary proceedings are contemplatéd, the state Gover N

ment may phace such officers under suspension.

4. After filing the short cbunter—affidavit,

on 28.12.1998 by the respondent no.2, detailed counter-
affidavit has been filed. Even respéndent no.,l has not
come up with any of the pleas which gives different facts

regarding review of the suspension oxder.

Dia The applicant is governed by ALl India
service (Discipline and Appeal) Rules, 1969. The said
rules are amended by All India service{(Discipline and
Appeal) Amendment Kules, 1998 which are published in
the Gazette of India part IInd Section 3(1) dated -
25.7.98 at page 500 to 502. ; |
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6. For earlier Rule 3(1) for the IInd proviso

the following proviso is substituted;

" Provided further that, were a member of the service
‘against whom disciplinary proceedings are contemplated
is suspended, such suspension shall not be valid unless
before the expiry of 'a period of ninety dags from the
. date from which the member was Suspended, disciplinary
proceedings ére initiated against him.

Provided also that the Central Government may
at any time before the expiry of the sald period of
ninety days and after considering the special circum-
stances for not initiating disciplinary proceedings
to be recorded in writing, aldow continuance of the
suspension order beyond the p-eriod of ninety days
without the disciplinary proceedings being initiated.®

T Perusal of the amended Rule, second Provisd

makes it clear that where a member of service against
whom disciplinary proceedings are contemplated i5:sus-
pended, such suspension shall not be valid unless before
the expiry of a period of ninety days from the date from
which the member was suspended, disciplinary proceedings
are initiagted against him. As the applicant was suspen-
ded on 28.10.1998, his suspension cah be valid upto 90
days and it can be continued to be v%lid if disciplinary
proceedings are initiated against'hi% within the said 90
days. If disciplinary proceedings aéainst tﬁe applicant
is initiagted upto 26th January, l999§ his suspension can

continue to be valid one thereafter.

8+ ¢ It is true that short counter-affidavit,
which was filed on 28.12.1998, period?of 90 days has

not elapsed, hencg, the applicant is not entitled to
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any relief even in view of Rule 3({1

evenn after amendment incorporated v

1998,

no bearihg in the present case for
is no-onebs case that he Central Goy
expiry of such a period of 90 days
the special circuﬁsténces for not 1

plinary proceedings, allowed contif

The Second Part of Rule 3(l)

) second Proviso
ide Anendment Rules,
second Proviso has
the reason that it
yernment before the

and afiter considering

nitiating the disci-

huance of suspension

order beyond thé'period of 90 dayslwithout the discipli-

nary proceedings being initiated.

O
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Rule 3 of All India sefvi€e(Discipline

and Apbeal) Rules;\l969 after amendment to the same

vide Amendment Kules, 1998, Swb Eu&e 8 has been inserted

which is as under:-

nAfter sub rule(7), the follbwing sub rule shall

beiinserted, namely:-

- 8(a) an order of suspenlsion made under this
rule which has not been extended shall be valid
for a period not exceeding ninety days and an order

of suspension which has been

extended shall remain

valid for a further period not exceeding one hundred

eighty days, at a time unlegs revoked earlier.

{b) An order of suspe]

sion made or ddemed

to have been made or continuded, shall be reviewed
by the competent authority an the recommendations

of the concerned heview Committee.

fs) The composition and functions of the

Review Committee and the pra

cedure to be followed

by them shall be as specified in the schedule ann-

exed to these rules.,

{(d) The period of susp
may, on the recommendations;
Committee, be extended for a

ension under sub-rule{l)
cf the coneerned Review
further period not ex-

ceeding one hundred and eighty days at a time.
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Provided that where no order has been passed
under this clause, the order df suspension shall
stand revoked with effect from the date of expiry
of the order beihg reviewed.

d) After new sub-rule{8), the following sub rule
shall be inserted, namely:-

"(9) Every order of suspension and every
order of revogation shcll be made, as nearly
as practicable, in the %ppropriate st andard
form appended to these rules."

10. Perusal of Rule 8(a) makes it clear that

an order of suspension which has n@t been extended, shall
be valid for a period not exceediné ninety days and an
order of suspension which has beenéextended.shall remaln
¥alid for a further period not excéeding'one‘hundred eighty.
days, at a time, unless revoked eailier. Kule 8{b) makes
it clear that an order of suspension made or deemed to

have been made or continued, shsll| be reviewed by the

bompetent- authority on the recommendation of the con=

cerned Review Committee. Rule 8(c|) is with respect to

the composition and function of thé Review Committee

and the procedure to be followed by them. Rule 8(d)
creates a bar for exercise of theépower of the Review
Committee and the bar is thet thegheview Committee cannot
extendla period of suspengion morf than 180 days at a

time. Proviso to the same meakes

t . clear thatiif no
order has been passed under this chause, the order of
suspension shall stand revoked w.e.f. the date of expiry
of fhe order being revoked. Rule 9 relates to only the
form in which the suspension brder and.revocation order
are to be passed as far as possible.

| siv s s s PO/



l1. Considering Rule 3(l), second Provisoysecond
Part of the same alongwith Rule 8(a)/ (b) and {(d), makes
it clear that suspension is valid-upLo 90 days from the

date the member concerned was suspended, if disciplinery

:

proceedings are not initiated, Centlral Government 1is

competent before expiry of the said |90 days to consider

the special circumstances for not imitiating disciplinary

proceedings to be recorded in writifng allow confinuance

of the suspension order heyond the period of 90 days

without the disciplinary proceedings being initiative.
If there is continuance of the sam€ that can only be

for a further\period not exceedingYLSO days in view of
Rule 8(a). The Central Governnent!is to act through
éanpetent authority on tbe recommerdation of the con=
cerned Review Committee and even the power of the Keview
Committee while considering the suyspensicn order is

limited to t he period not exceedilng 180 days at a time.

12, In the present case, e find that Rule 3(1)

second Proviso, second Part do not come into play for
the reason that the Central Government has not acted

accordingly. Hence, the first pdrt of the Rule 8{(a)

comes into operation and the suspgension order passed on

58.10.1998 is operating only till 26.1.1999. Question

of coming into operation of hLule[8(b) and 8(d) does not

ariseefor the reason that the Competent Authority on the

A recommendation of the Review Committee has not passed
|

!

any order.
1:8% After expiry of 90 Hays from the date.of
suspension i.e. 28.10.1998, the suspension of the

s

applicant becomes invalid and npt operative. Pericod
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. under suspension since 28.10.1998 and onwards be treated

by the respondent-no.2 as per.rules governing the same

and pay the salary alongwith emoluments. The applicant's

suspension has become 1invalid during the pendency of the
application, during which another incumbent has bheen
posted against the post which the applicant‘was occupying
which 1s the privilege of the respohdent'no.z. We are
not concerned whiere the applicent is to be posted but

it is meade cleér that it is the privilege of the Tespon-
dent no.2 to post the applicanf or not to post him at a

particulasr place.

14 . Looking to the facts and circumstances of

the case, it is ordered that both the parties shall

begr their own cost.

" Member ( J ) Member {( A )

/. M./
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