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HON'BLE 1MAJ GEN. KoK, SRIVASTAVA,MZM3ZR-A

In this 0.A® fPiled under section 13 of Administrative

Tribunals Act 1985, the applicant has prayed for quashing the
impugned punishment order dated 23.,058.19397 with all consequenti

bEﬂEfitﬂi

s The factg of tha case, in shoet, are that on 23,07.1936
the applicant was working as Chief Permanent Way Inspector

(in short C.P.WelI.) now - . designated as Senior Section
Enginser in the pay scale of Rs,7450-11500/~-, ﬁn 23,07.1996
there were two P.W.I,s workina under him and the duties of
gach P.W.I. was to maintain 35kms Track Parameter. 0On 23,07.96
the Express Train No.4265-up derailed dus to migtake of

Shri A.A. Khan P.U.I.who was thz Incharge of relsvant Track

Parameter at Janghai. After derailment a joint notzs was

prepared by the officers of cnginzering Department, As per the
applicant only one representation from Mechanical Dgpartment and
cnginzering Department should sign thsz joint note but just to
increase the majority of the Mechanical Ozpartment three officers
had been nominatad from the Mechanical Department. They formed
an opinion against thz Engineering Branch and thereby violated
instructions of Accident Manual of Railway Oepartment, Tne
applicant submitted a dissent note to respondent no.2 an
30,07,1936 pointing out the irregularities in the joint note.
However, the applicant was served a chargesheet dated 04,12, 1936«
The applicant denied the charges, enquiry officer was appointed
and after thsa cnnclﬁsinn of enyuiry the punishmant order dated
23,06,1237 was passed. The applicent filed an appeal an
07.08,1937 before the appellate authority i.a2. respondent no.3.

Since the same wss not decided fPor more than 8 year the
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the applicant filed this 0.A. on 05,10,1928 and the samz was
admitted on 30,10,1998, The 0.A. has besn contested by the

respondents by filing CA,

3 e Shri N.L. Srivastava, lesarned coungsel for the applicent
submitted that ths impugned punishment order dated 30,06.1597
is . 1llegal as the applicant was not given a reasonable
opportunity ﬁF hearing beczuse he was not supplied the copy
of the enyuiry report before Lhe issue of the punishment order,
The action of the respondents is violative of Principles of
natural justice, The Enquiry Officer did not supply the
copies of the relied upon documznts as mentioned in (Annexure
A-4) SF=5 though he reyuested for the same vide his letter
dated 28,04,1937 and 10,05,1337,

Ly The learned counsel for the applicant further argued
that the mames of three persons have been mentioned as
prgsecution witnesssin thz chargesheet but none turnad up
during the enquiry and thus, the applicant was denied the
Opportunity of cross examination, The legarned counsael For tha
applicant finally submitted that the appellate order passed on
U6.05,1399 (RA-1) is nan-est in thz syes of law as the same

could not be passa2d by the appellate authority once the 0.A.
had heen admitted on 30,10,1938,

< Resisting the claim of the applicant the learned

counsel for the respondents submitted that there is no
violation of any statutory rulss in conducting the enquiry

against tha applicant and the impugned punishment order was

Passed after affording full opportunity of hearing to the
applicant,

5. The learned counsel far the respondents Purther
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submitted that though the applicant is aware of tha appellate
order dated 06,05,1999 he has not challenged the same by
Piling any amendment application and since the punishment order

has merged with the appellate order the applicant cannat be

givan any relief.

1 Je have heard the counsel of the parties, considered
their submissions and perused records. In para 4.5 the appli-
cant has averred tnat he made application for supply of the
documents mentioned in (Annexure A-4) of the chargesheet

dated 04,12,1396 on 28.04.1337 and 10.05,1337 wnen the enquiry
officer did not supply the documents. This version of tha
applicant has not been refuted by thz respondents in pera 7 of

their counter affidavit. The specific allegation of the =

applicant in para 4.7 is that the prosecution witnesses did
not turn up during ths enyuiry and he was denied ths chance
of cross examining them, This point of the applicant has
also not been remJﬂed anywhere in the CA. In para 4.11 the
applicant has stated that ths copy of thz enQuiry report was
not supplied to tha applicant before passing the impugned
punishment order dated 23,06,1337, This argument of the

apalicant has also not been specifically rebutted by the

respondents., In fact the respondents have given vague raply
in para 12 of the counter affidavit, WUWe do nat ayree with the
cantention of the learned counsel for tha respondents that the
impugnad ordar of punishment was passed aftar affording the
full opportunity to the applicant, In vieuw af the law laid

down by the Hon'ble Supreme Court of India in ths casz of

relied by the applicﬁgﬁla
Kashinath Jikshita Vs, U.0.I. A.T.R. 1986(2) 3.C. 185/ng}ind

that the applicant has been denied the reasonable opportunity
to defend himself and thus, there has beasn violation of

Principles of Natural Justice. We also find substance in the

argument of the learnad counsel for the applicant that the
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appellate order dated 05,05,1399, passed after the 0.A. @as
admitted on 30,10,1338,is nonast in the eyes of lau. The
Hon'ble Supreme Court in the case of U,0.1. Vs, Mohd., Ramzan : °
Khan 1990¢§2) S.C.A.L.E. 1024 h;a held that whenavar there has
Baen an enquiry officer and he has Purnished the report to
the disciplinary authority at tha conclusion of the esnjuiry
haoalding the delinquent guilty of all or any of thes charges
with proposal for any particular punishment or not, the
delinquent is entitled to a copy of such report and will also
be entitled Lo make a representation againét it, if he so
desires, and non-furnishing of the report would amount to
violation of rules of natural justice and render-  ¢thz final
order - ... liaple to be cﬂallenged thereaftar, The law laid
down py Hon'ble 3Supremz Court is dirsctly applicable in this
presant case. Tlhus, in our opinion once there has bezn
violation of Principles of Natural Justice, the impugnad

punisnment order dated 23,.,056,1397 cannot sustain in tha eyes

of lauw,

8, In the facts and circumstances and our aforesaid
discussions, the 0.A. is alloueds Tha punishment order dated
23.,06,1237 1is quashed with all conseqQuential benefits. As
rejards ths appellate order dated 06.05,1333, tha samz 1is

also quashed being nonest in the eyes of lauw.

9. Thzra shall be no order as to costs.
Member=3] Member=A
/Nezelam/




