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CENTRAL AOM INISTRAT IVE TRIBUNAL
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ORIGINAL APPLICATION NU, 3102 OF 1996 Alenguith

ORIGINAL APPLICATION NO,33%6 OF 1997

Allghebad this the |9 Day of (1&?,.2304

HON*BLE MAJ GEN. K.K. 3RIVASTAVA,MENBER-A
'HON'BLE MR. A. K. BHATWAGAR MEMBER-]

i Cokaran Nath Dwivedi,

kﬁ ‘ aged about 54 years,

e

Ze

.q , gon of Late Ram Chandrika Prasad,
rasident of 65 Y3, Railuay Traffic Colony,
7th Avenue, Nawab Yusuf Rgad, Rlleghabzd.

1"!-{-lfrr¢.ggnpglicant

( By Advocate Sri S.S5. Shacma & Sri J.N. Tiwveri)

Versus

Unian aof India,
tnrough the Secretary,
Ministry of Railuays, Rail Bhgsuzan,
New Delhi, '

g
The Genersl Manager, Northern Railﬂaff
Deroda hHouse, New Qelhi,

The Oivisianal Railway Mansczr,

dorthern Railway, Nawab Yusuf Roed,
Allahabad.

H
The Addl. Oivisional Railuway Managzr, ®
Northern HEilUBY' D.R.IM'g uf’fiDE’

Nawab Yusuf Hnad, Allighabad,

The Senior Oivisional Opereting Manager,
Northern Railusy, D.R.M."a Office,

MNawab Yusuf Road, Hllahabad.

The Divisional Cperastingy Tanzger (M),
Northern Railway, 0.R,M'a Office,
Allshabad,

ahri Uma Shankar Duivedi, S/o Late

N

4y




/
[

R i~

Origingl Application No,336 Of 1987

Gakaran Nath Dwivedi,

Son af Late 5ri Ramehandrike Ouwivedi,
alias late Shri Chandrika Prassad,
resident of villag=s Seoraon, Tehsil Maja,
Diatrict Allshebad,

present residéng in Quarter No,65 Y3 {
Railuay Treffic Coleny, 7 Avenue, Navab Yusuf Read,
District- Allahabad. eeesssseApplicant

1e

2.

( By Advocate Sri Vijendra Singh ) |

New Dqlhio

~Baroda House, New D=21lhi,

—
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Doodh Nath Dwivedi, Rosident of Village- {

Saroan, P.0, Meja Road, Tehsil-Meja Road,
Diatriet—-Allahahsd, sesessss REsmondents

( By Advoecate Sri A.V. Srivestava, ASri R.5. Saxana)

Alenguwith

e ——— e

Versis

Uninn of India,
throcugh Seeretary, Ministry of R-iluays, Rgil Rhauvean,

The Railuay Board, Rail Bhawan,
New Delbhi threugh Dy. Dircetor Estt.(R).

e ———

General Manager (N.R.),

The Divisiensal Rpiluay Manager,
Nawab Yusuf Road, Allzhehad (U.P,),

The Divisional Operating Manager(Mm),

Northern Roiluay, DZR.M, OFffice, Nawab Yu=uf Road,
Allahab ad.

Uma Shankar Duivedi,
Son of Late Shri Dondh Nath Duivedi,
Resident of village Saraon,
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Post Office Meja Road, Tehsil Meja,

Diatrict allﬂhﬂbld. A E R -HEﬂpundﬂntﬂ

( By Advocate Shri A, V. Srivastava )

OROER__
HON'BLE MAJ GENe K.K. SRIVASTAVA,MEMBER-A

In D.A. No.336/97 the applicant has prayed for Quashing
the punishment order dated 14.2.1937 by which the applicant has

been dismissad and also direction to the respondents to reinastate

him and hold respondent no,6 Sri Uma Shankar Dwivedi who is

respondent no.,7 in O.A. No.1103/98 not entitled for appointment
on compassionate grounds, Since the facts of both the 0.As are
same and the relisf claimed in 0.A. No.336/97 is fully covered

by relief claimed in 0.A. N0.1103/98, we pass the following -
order in 0.A. No.1103/98.

2. In 0.A. Noa.1103/98 filed under section 19 of Adminiatratiﬂ

Tribunals Aect 1985, the applicant has prayed for quashing the
impugned punishment order dated 14.2,1937 (Annexure A-1)awvarding
the punistment of dismissal from sarvice, appsllate erder dated
16,7.1957 rejecting the appeal of the applicant and revisiocnary

order dated 18.11.1337 modifying the punishment of dismissal

from service to compulgery retirement.

e The facts, in short, are that the father of the applicant

Late Shri Chanditika Prasad Dwivedi alias Ram Chandrika and father

of respondent mo.,7 Latz Shri Doedh Nath Dwivedi were rezal
brothers i.e. sons of Late Rampati. They uwere in the service of
Railuays as Suwitchman and Fireman respectively. Shri Doodh Nath
Dwivedi fether of respondent no,7 died in harnsss an 20,01.31968
leaving behind his widow Smt., Manreswati Devi and two minor
daughters. After few months of the desath of Shri Deodh Nath
Duivedi the widou gave birth to respondent no.7. She gave hirth

to another son shout 10 years after the death of her hushand a=

result of illicit relation. The applicant uas eppointed on
compassionate ground by order dated 23.12,1970, The widow, who

is the mother of respondent no.7, approached the resspondents

for compassionate sppointment o

the ground thet he had attained majerity shy the Bonqnt pe? op
N
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looking after her. The applicant was served with a chargesheet
dated 24.04.19ﬂ5; An enjuiry was held and after completion of
digciplinary procezdings the impugned puniehment order dated
14.2.1997 vas passed averding the punishment of dismissal from
service, Tha applicant challenged the disciplinaty authority

order referred tc above by Pilin, appeal dated 4.,4,1997,. The

aﬁrellate authority dismissed the appesl of the aspplicant by
impugned order dated 16.07,1937 (Annexura A=2). The applicant
filed a revision petition cnd the revigionary authority by
impugned order dated 18.11.1997 reduced the punishment of
dismigsal from sgservice to that of compulsory tetirement,
Agurieved by the same the applicant has filed this Y.A. which

hes been contested by the respomdents by filing CA.

e Heard Shri S5.5. Sharms, learned counsel for the

applicant and Shri A.V. Srivastava, learned counsel feor the
respondents at length, We have also perused records and Lhe

pleadings.

4, It is an admitted fact that the applicant uas appointed
cn compassionate appointment by order dated 23.12.1970 and he
joined the respondent's astablishment on 08,04, 1971 purauant
to the notice dated 7.4.1971 (Annexurs A-6). The applicant
was aspointed as Temporary Assistant Goods Clark and in due
courge of time he was promoted as Guard -A, The contenticn of
the gpplicant is that respondent no,7 i.e. Uma Shankar Duivedi
far the first time Dﬁ 27.10,1330 i,e. ahout 23 years after the
death of his father made representation for his appointment on
compassionate grounds, Since the gpplicant was working as PA
to the then Reiluay Minister Shri Janshuar Mishra, the Hon'ble
Minister sent @ note te Director Establishment Por immediate

appnintmaqiﬁgf respondent no.,7 on compazssionate grounds In

pursuance / the letter of the Hon'ble Minister the Oirector
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Eatablishuent Railuay Board addressed GM(P) Northern Railuay

lNeu Delhi on 30,94,1291 (Annexure A=1U) for eXamining the case
g

of respondent no,7 Por compassionate appointment, The D.R.M.

e,

horthern Railway Allahabad vide letter dated 27.5.1592 :

(Annexure A=11) inPormad the mother of respondent na,?7 that

réapnndent no.7 could not be given appointment on compassionate
grounds because his nephew Shri Gckharan Nath Duivedi i.s2. Lhe
applicant had alraady been given compsssionata appointment =znd
a8 per Rule only one paracn can be given the appointment on
compassionate grounds on the death of an employez in harnass.

In fact the controversy in thiy 0.A. staerted then.

<V Tha mothsr uf respondent no.7 made allegations ageinst
the applicant that though h2 had obtained appointment on
Compassionate grounds by submitting fzlse documents , he uag
not leoking after her, Shé glso prayed to the respondents that
har gon responzient no,7 should be given the compassionata

appointmant.,

6, What is surprising to us is that the mother of
respondent rec,7 did not maka any complaint for ﬁnte than two
decadas that she was not being looked after by the applicant
which establigshes that she had no grievance against the

applicant, It appears that she changed her lgyalities and
t?er {0n
nding. that/ respondent no,7 cpuld be appointed, sihe sterted
FEpaLe; 2 Eg to aﬂhigbp her ﬁb ectiueﬁb
making complainta against the applicant/zna pursued the matter

of compassicnate appointment for her son i.e. respondant no.7.

T The applicent was served with z major penelty chargesheet

detec 24,4.1996.,. Basically the charge was thet the applicant

abasented himgelf uneytq§¥lsedlf;euched to attend the confrontad
anquicy im cehnection /his appointmant cn cunpadglunete grounds

k :

e
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as per Directive. of Centrel Administrative Tribunel Allshezbad

2inad sarvice ssianzte grounds b
and also that he ohtzinad service on compassi 2 g y 1

|

concealing thes Pacts and falazly reoresenting himself as near
rh - ‘H - i

ralative of Lete Doodh &eth Guiw%di, the deceased employee and
— N |
thus, the applicant did not keep imtegriby =2nd Pailed to meintain

absoclute devotion to duty and acted in a manner.uhich is

unsacoming an the pert of Railuay Servant thereby contravened

Rule 3 (1) (i) (i3) (iii) of Railway Service Conduct Rules 1956, %

The Enguiry; OfPicer vide his enquiry report dated 13.1.1297(Ann-A3%2
|

racorded thz Pollowing findings:-

Y Absanting himself from duty w.e.f. 5.3.1236 to 24.4.19956

-

is provad. ;

I+

\
(ii) Evaded confronted enguiry in connaction with his appuintment[1
on compassionate grounds is proved, ;

\iii)Obtained thz service on compassionate grounds by concealing |
the facts and fPalsely representing himself as n=zar ralative L

to Late Doodh Nath Dwivedi is mot proved.

8. In order to appreciate tha controversy we would like Co
go into each of the findings of the enguiry u??iper (Annexure A=33¢
The enquiry officer has held that unauthorised absence of tha
applicant w.e.f, 06,03,1996 to 24,04.1936 is proved. We find that
the epplicant filed a detailed representation before the | |
disciplinary authority on 14,02,19937 (Annexures A-34) and ue
observe that the digciplinary guthority has given no consideratiaon
to the points raised therein. The second finding of the enquiry
offficer is that the applicant evaded confronting enguiry in
cnnﬂgctiun %igh his appointment on compassionate grounds is
Besidea 4
proved. / ¥'n para 7 of the CA thes respondents have stated that 1
applicant obtainad service in the Railuays by falas representation

of Pacts and submission of frasud documents as was savident from the

report of the confronted enquiry dated 28,03.,1936., UWe Pail

to understand as to how it was presumed by the enguiry ufficar
that the applicant evaded confronting enquiry sp2cially when the :

applicent alonguith his Dafence Assistant has been attending the
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encuiry on numher of days earlier to 23%,06.1996, The coungel

Por the applicant aubmitted that the information of the

confrontinug enguiry was not given to the appligant and since
’ / h“fﬂrjii Ei
the applicant's wife was sick, he appliaq(fur the treatment

of hié wife in Railway hospital, The regpondents in this
connection have only stated that the leave of the applicant was
not sanctioned.,and this in-alia does not establigh that the
applicant evaded confronting enquiry, We shall deal with the

puinbﬁiaiaad by tha respandents in Para 7 of the counter in the

nﬂxt Para.

95 As regards the third finding of the enquiry officer that

the spplicant obtained the service on mmpassionata grounds by
concealing the facts and falsely representing himself as near

relative of Lats Doodh Nath Duwivedi as 'not provad' is

%

concerned it does not require any discussion, {F ia unfortunates
for thz applicant that the respondents have givunﬁhaightaga to
it, We would also like to observe that the joint enquiry in its
report annexed as Annexure A-16 hes not done its job properly,
How could they rely upon the statement of Gram Pradhan that

Chere is no family relationship between respondent no,7 and the
applicant, In fact the matter required deeper proba than just
relying upon tha statements of Sut.Hunrgrah mother u[ Eapnndent

~ e The &} b WY ey velabwe

no.7 and the Gram Pradhan, It cannot be deduce Irrrnm the fact
: \

b

that reasidance of both the families are separate and both '
femilieg ware never rasiding jnintlirin the seme houss, The

v Winafhey ¢ SﬂM’L ﬂy\'ﬂiw L
applicant and respondent no,7 are not close r latinna.T i demne
respendents have certainly committsd menifest srrer of law in
holding that the applicant is not near relative of Late Shri

Deodh Nath DUiU%Ei' If the sons of real betherg are not treated

RS
as close , Wa wondsr then who weuld he_ treated za close
" : Py

relation, The respondents have not censidarad this aspect and

have gone mechanically on the finding of the joint enquiry

&p
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in this regard and pass the punishment order,

10, In this connection it uvould ba relevant to menticn that

respondant no.7 filed 0.A. N0.415/93 which was disposed of by

order and judgment of this Tribunal dated 25.,00.1935 (Annexure
A-13)es The Tribunal .did observe that Burther investigation in
the matter was required by confronting enquiry but before that

it was nszcessary for the respondents to have looked into as

to what documents/papers vere submitted by the applicant at the

time for seeking compassionate appointment in the year 1371, The|

regpondents have pleaded that the papers pertaining to the
compassionate appointment of the applicant are not available is

not accpetable to us., It appears that the raspondents for the

sake of justifying their stand, have not cared to frace the

original documents/papers which are most relavant, Such documants

cannot be weeded out till the person ig in service. It was =

expadient on the part of tha respondents to have referred to thusi
papers and only then a proper confronting engquiry could be made. |
Unfortunately the applicant who worked in the respondents
establishment for about 26 years has baen cnmpulloﬁlﬁwr.tirtd
from the Railway Service on the grounds which are mot
conclusively proved in absence of documents submitted by the |
applicant at the tima of his initial appointment, Such an
action of the respondents cannat be justified in the ayea of law
specially when the original relevant records arz not available
with the respondents as stated by them, It also appsars to us
that the grievance of the.mn+h&9¥uf respondent no,7 i,e, widow
of Late Doodh Bath Owivedi raised after 23 years after the death

uf her husband is nothing but an after—thought so that she could

succeed in getting tha job for har son i.a2. respondant nNo.7.

1_{. We also flind substence in the submission of the learned

counsel for the spplicant that enquiry progemdings were hzld

under pressure_Qf the then Railuay Minister and with sole

I3 |
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intention and motive Eu terminate the services of the applicant
to comply with the Hon'ble Rﬁiluay Minister's order in
vhatsoever way poasible so thsat regﬂgndent no.7 could be
appointed in his place. . We haué no heaitation teo holg that

the impugned orders are unfair, illegal, preverse and mptivatsd,

12. We have closegly perussd the impugnzd orders, In the
sundighment agder the disciplinary wuthority has only duelt with
the beheviour ol thez zpplicznt in net attending the confronted
§RQUiry, gvading the enquiry and using delaying tactics besides
holding that the applicant did not adduce any materiasl evidence
of any authorisstion by the wife of Late Shri D.N. Bwivedi and
thereby haiding that emplayese mis-represented himself as close

relative and obtained job by conceal and fraud and thus nhe

avarded the extrems punishment of dismissal, UWe ask a Questi®n
to ourselves that was it requirea of thes epplicanc to produce

the avidence of any sutherisation by the wife of Late Shri 0.N.

e

Ouivedi at this bslated stage or was it far respondents to have
referred to the original papers filed by the applicant at tne 4
time of obtaining ﬁha appointment in 13717 Our anaver is that

the respendents have very conveniently and illegally put the

onus on the applicant, Besides we would also like to observe
that in the punishment nrdar the disciplinnry autharity has °
recerded hi- di---graam.nt vwith the nnquir; of ricer in regard

4

to para 3 of Enquiry of Picers findings, If chnt be so the

disciplinary authority nhnuld hava iasued di;--graamnnt memo
cquiar_than_gpnsing the impugned urdar'ﬁntad 14.2,1937, In
view of the lnﬁ laid doun hy the Hun'bls Supreme Court in the
case of Punjab Hatinnnl Bank and ﬂr:. U:. Kunj Behari Hinhrn
1398 scc(Las) 1983 and chinath 0. B-gdn Vs, State af Naharanhtrl[
8& Anether 1999-SCC£L&5) 1385 the impugned punighment order

cannot atand the teat of law and, therefore, the same iz liable

3
‘b;:‘ be set aside, The perusal of impugned appallste ardsr datsd |

16,07, 1297 leaves no doubt in our mind that tha

-
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N .
non-speaking because the points reised by the applicant in his

appeal dated 04,04.,1997 have nof been addressed at all by the

appellate guthority in the appellate order so impugned. As

regards the revisionary authority order dated 18.11,1997 we

find that the revisionary autherity had reduced the punishment
of dismissal from service to compulsory retirement on
humanitarian grounds but the same élau cannot sustzin in Lhe
eyes of lsw, In fgct it would have been appropriate for the
revisionary authority to have looked inte the verious points
raised by the applicant in his rnuisiuﬁ petitione Simply
modifying the punighment does not meet the ends of justice,
The learned counsel for the applicant hasd cited number of case
lav of Hon'ble Supreme Court and this Tribunal in regard to
departmental enquiry and also violation of Principles of

naturel justice. However, in our opinieon, they are not

reGuired to he dealt with specially in viev of out observations

above,

13, In the factz and circumstances and our sforess=ig
discusszions, we are of the view that th%'actiun of the
respondents is erhitrary and illegal and the ;:me cannot stand
in the eyes of lau, The D.A. is alloved,. The impugned
puniahhent nrqeghhﬁateﬂ 14,2,1397 snd appellete order dated
1671957 gnd reviaiqnary authority order dated fB.11.1997 ere
Quashed, The qppl;qunt_ahlll be reinstated in service

immediately on filing of this order hefore respendents and he

shall be entitled for all consequential benefits, Ue leave it

—

'fur respondenta toc take or not to take any decision in respect

of service of respondent no.7.

14, In viev of the ahove the 0.A. N0.336/97 stands disposed
of.
15 There shall be no order es to cnats,

namM Mem ef{/

/Neelam/
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