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CENTRAL ADMINISTRATIVE TRIBUNAL 
ALLAHAB.'.\D BEtICH 

ALLAHABAD. 

ORIGillAL APPLICATION iro. 787 OF' 1 998. 

. ' 

RESERVED 

ALLAHABAD THIS THE 
~ , -
~ tv..., DAY OF J~2007. 

HON'BLE MR. JUSTICE KHEit! KARJ'.N, V.C 

HON I BLE MR. p . K CHJI. TTERJI I A. ?·t 

Virendra 1'1ohan T~vlari / UPC (adhoc), Office of the Dy. 

Director General of Foreign Trade, 

Panip<.t, Ha.i.-yana. 

L-416 Medel 'l'owan I 

(By Advocate: Sr:i. s. truivedi} 

Versus. 

. .......... .Applicant 

1. Ur.r.ion of India / through the Secretary, Ministry of 

Ccnitterce, Udyog Bha1·;an, Ne<'1 Delhi-110 001. 

2 . Th~ Joint Director General. of Foreign Trade, B-38, 1-

_:_;2, Tul.sipur, !-tehmocr Ganj, Vara.."lasi. 

3. The Director ~nei:al o= Foreign Trade, Udyog Eha\<1an, 

New nelhi-110 011 

(By Advocate: Sri A Mohiley) 

0 RD ER 

BY MR. JUSTICE RHEM KARAN, V.C 

The applicant is praying that the order dated 

0 . 11. 1994 (1J1neicure A) by .. rhich the Joint Dir~ctor General 

of Foreign Tr:\de, v~;masi ,1..lJ.o~ ted him the ''tork of 

L. D C., order d.~ted 12. 11.1994 by ~1hich the Joint Director 

directed that the period from 9 , O. 1994 on,·rards till the 

applicant resumed hie Cb.1ties .-~ould be treated as 'dies 
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non' and order dated 17 . 5.1995 (A-C) l:>y which the 

applicant was superseded and his juniors were qivon adhoc 

promotion to the po.st of U . D. C. , be quashed and 

respondents be directed to release ~Tithhe.ld salary of the 

applicant for dies-non period, together with the interest 

at the rate of 12% per annum. 

2. The applicant entered in ::;ervice as Lo\1er Division 

Clerk, and after some time , w·as 9i ven adhoc promotion to 

the post of Upper Division Assistant . I t transpires that 

vide order dated 22.5.1984, he was revertee and thereafter 

transferred, \Thich he challenged, by filinq a \1rit 

petitions that petition was transferred to this Bench and 

·1"'as registered here as T .A. tlo . 1480/1987. This Tribunal 

disposed of the same vide it~ order dated 30.3.1988 (A-1) . 

The relevant portion of this order is as under : -

"On the above 
follo\·Ting orders: 

considerations, we make the 

(i) The petitioners will g~t protection in matter of 
officiating on tne post of one vis - a - vis their 
j uniors. The order of reversion issued on 22.5.1984 
i n case of V.M Tewari and 13.12.1983 in case of S.K. 
?Jl'..al.ik ~ .. Till stand modified accordingly. 

ii) The transfer vide orders dated 31.5 . 1984 will be 
subject to protection to ~·rhich they are entitled in 
matter of officiating as UDC even on ad.hoc b asis. 

iii) They will get protection f or officiating in the 
CCI&E ' s organization on the basis of their seniority 
in the Kanpur Office and to consequential benefits 
as may become due . 

Iv) The period the petitioners have stayed a-..ray f:. ..... n 
duty from the date of relief to t he date they join 
duty will be treated as 11..;.ave due. They '\\'.'ill be 
given suitable pocting in terms of the above 
observatio11 w1thin 10 days of receipt of these 
orders" . 

The respondents transferred hi:m to Ludhiyana office 

as L.D.C . vid~ order dated 8/5/90 (Anncxurc 2) . lie j oined 

at Lud.hiya.na under protest and 'Has given adhoc prcmotion 

to the post cf U.D C. ~1.e.f 27. 4.1992, vidc order dated 
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30.4.1992 (Anncxure 2). Later-on, he got himself 

transferred to Varanasi Office vide order dated 17.5.1994 

(Annexure 4) where be joined on 2 . 7 .1994 as adhoc U. D. r.. 

The Joint Director Foreign 

office order datod 9 .11. 1994 r 

Trade, Varanasi issued an 

distributing the business 

amongst v·arious employees. The :..~plican.t ~1as az;.)igncd the 

j.::>b of '\record and listing". He rc .i: vesented the respondent 

NO. 2, to recall this order as the work given to him was 

that of L.D.C / and it transpires h e retrained £iom work, 

so the. reapondent 170. 2 passed thG impugned or®r dated 

12.12.1994 (AnnexurP 7) providing that the period of 

abs.~nce from duty \'11.11 be treated as "dies-non". Aggrieved 

of order dated 9.11.1994 and 12.11.1994 of respondent 

No. 2 , the applicant approached t~e r0sponden t No . 3 , '\tho 

observed in is order dated 9. 11 .1996, that the order 

dated 12. 11.1994 •1ets bad, for l-7ant of specif.ication of 

''dies non" period. It is all ~g1.;;;J +-1"!1.t the respondent t10. 3, 

directed the respondent No.2 ~o =c!~~se the ~ntirc salary 

cf "..:.ies non" period. In the meantime there cc~ into 

ex.!-stence order dated 17. 5 1995 r by •.thich the applicant 

v1as declared unfit for ad.hoc promotion, to the post of 

U. D. C. His Juniors werP promoted. He moved application 

under section 17 of the Administrative T~ibural Act , 1985, 

(Case No. 90/95 ) , alleging that by passing orders dat~d 

9.11.1994 and order dated 17.11.1995, the ~e~pondent N .2, 

co!rlritted breach of orders dated 30.3.1998, passed in T. A. 

No .1480/1987 . This Trili\4!'1<.ll pas&ed an order on 1.7.1998, 

holcb.n<;, that no case for cont~t ~1as made out, and 

dropped the pxoceedings. 

3. 1.:Jow he has filed this o. _?'\.. ~ri th '4"1 appl.:.cation f:or 

condonation of delay under secti on 21 of the Act of 19~5. 

4. In their reply , tl~e rcsponden ts have stated th.J.t the 

O.A. is highly time barred and is liable to be rejected on 

the ground of lllnitation itself . It has al.so been said 

that applicant h3.S alr~ady filed one O.A. before 
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Chandigarh B~nch cf this Tribunal almost on the same 

cause of act ion , and so this O. A. is not maintainable. 

According to them, the applicant has had been creating 

admi1i~trative problems ever since his induction in 

service and is in l1abi t of .f outing tl1e orders of his 

superiors. They say that on his own reque!t, the applicant 

was transferred to Varana~~, but here also his perfo.rmance 

.. .iTas not up to mark and ~re,;::; wan tin~ in so many resp-:?ct3. 

They say that vide order dated 9.ll.1994, the Joint 

Dir0cl:or Gcnei:al cf Foreign Trad11, ohiftec.l him to xecor.d 

B.=anch but he did not obey those orders and !JO the 

Authority had no option but to pass order dated 12.12.1994 

t .. eating t1ie period 0£ absence fi.·orn duty as ''dies non". 

Thc'.ll say that Depar~nttl Promotion Com:ni.ttee under 

Chai.rmanship of J oint Director General of Foreign Trade 

met on 24 . 1.1995, to find out as to 'Hho of the L. D. Cs. t1as 

=it to be promoted to the post of U.D.C and it fcund him 

~~-t. It is said that vide crder dat'd ~7.4.1995, forr~l 

disciplinary proc "'ed.ing~ ~-rere initiated against the 

applicant for gl'.·vss misconduct and dereliction of duty :uid 

chargeshect ·was issued, but the applicant avoided to 

accept the same. According to them, even on adhoc 

promotion ~eniority and fitnes3 ~s to be seen. J\s regards 

the applicant's c l aim for salary o f ''dies-non" per.iod is 

concerned, it i~ said that Joint Director Goner::U. of 

Foreign Trade has, vide his letter dated 28. 4. 1997 re­

eJO.arnined the case and found t11at the order of "di~s-non" 

passed by of Joint Director General of Foreign Trade was 

fully justified. Copy of this order dated ~a. 4 .1997 has 

beeri annexed to the reply. They say that .1. t is true that 

'"ide order dated 10 .11.1995, "clies non" period ~·1as vacated 

"\it. c.. f 10. 11.1995 but salary for lhe period between 

10 . 11.1994 to 9.11.1995 was not dl.rected to be paid . 

5. In his rejoinder, the applic~t has tried to say that 

the O.A. filed at Chandigarh Bench relates to the period 

from 16.5.1984 to 27.4.1992 whereas the present O.A. 
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relates to the period starting from 17 . 5. 1995 and so the 

tl10 are different . He, ho\'lever, concedes in para 2 cf this 

rejoinder that cause of action for filing the O. A. at 

Ch .. s.nd'i.garh as well as bore at Allahabu.d, has arj sen out of 

judgment dated 30.3.1988 in T.A. No . 1480/98 . 

6. In para S of the Supplementary counter affidavit, the 

respondents have tried to say that tl1e applicant is 

confusing the '1hole issue. Accoi.·cJ.ing to them in O . .A. at 

Chandigarh, the applicant is al.no challenging the order 

date<l 4. 1?. 1996, pas5ed by Appellate A.uthori ty by \'1hich 

Joint Director Genei:al of Foi:eign Trade, Udhyog Bha,:an, 

Nc\1 Dell1i considered tli~ grievance of the applicant in the 

context of orders dated 9.11.1991 and 17.5.1995 and 

therea£ter rejected the same , fin ding no good grounds. 

They say that when the applicant is challenging that order 

dated 4 12.1996 passed by Joint Director General of 

Foreign Trade then it is inplied that his grie~ice in the 

context of order s dated 9 11. 1994, 12. 12. 1994 and 

17 .5. 1995 is b e fore the Chandiq~h Bench and he cannot be 

permitted to maintajn t"t-7<:> O.As for the same relief at 

dif ferent Benches of thi.r.:. Tribunal . 

7. By filing t~c ~upplementa_ry af¥idavit dated 1.9.2006, 

the ar>r J i~ant has tried to say ~hz:.t th(. "dies-non'' perioci 

has aJ.s<:' been regul~r~ s~d by the D.i. ciplinary Autbori ty 

vidc , office Order No. 2 9i2001 (Anncxure A) as su~h 

imposing o:[ \'<.lies-non" has become infi.'1ctuous. 

8 . vie have beard the parties coun .. .el quite at len~ ':11 and 

have perused the en tire pleadin~ , anc.l the pap~rs on 

record. The £irst qt. _st:iof'l th.tit arise!! for consideraticl"l 

is as to whetl1-::-r 

condoned. It • .l.:J 

t.he dee lay in f ilinq 

.stat"d that ._,, 

thi~ o. '"'JJ"I 1 ~ 

L. • 
.J..m CO' ln 

prosecuting the ccntcinpt procc!:dings • ""'fer 7ribu • 

.,i.l ·· ~· 

: n <r-
..&. ... ... 

, r ... "' - ' . It i.s 

.iaa b en cZ"used i.n chc-.. llwnqinq 
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these order s of 1994-1995 is due to the reason t h a t the 

applic ant r emained engage d in prose cuti ng t h ose c onterrpt 

proceedings . The r e appe:ar.., to be s ome s ubstance in t his 

plea of the applicant. HD was of t h e vie\1 t ha t the 

ilJi>ugned orders d.tted 9 .11. 1994 , 12 .12 . 1994. and 17 . 5 .1995 

\1ere p a !lsed i n disob edience of the direction dated 

10 .3.198 8 given by this Tribunal. in T .A . N0 . 1480/198 7 and 

!lo woul.d be attacked on oontenpt side and \Then 11e 

di.scovLred t hat the same was not possible , he fi l e d this 

O. A. I t is difficult to say that he '\'1ilfully avoided to 

challenge those orders within the period of l imitation, so 

t he del ay in filing this O.A. is condoned. 

9. Tl'-~ second point for consideration is as to whether, 

this O.A. is maintainable in the face of another O.A. at 

Chandigarh Bench. Unfortunately copy of that O.A at 

O\and.igarh h~s not been placed on record. It is stated in 

para 5 of the supplementary counter c..ffida.vi t, that in 

O.A. at Chandigarh , the applic;=tilt has challenged the order 

dated 4.12.1996 (Annexure C to Compilation N0.2 passed by 

Appel lat e Authority}. It is said that annexure C deals 

with four gri evance of the applicant, one relating to 

order dated 9 . 11.1994, second, t":o rel ating to order dated 

17. 5 . 1 995, third, relating to order dated 12 .12. 199.t;. and 

fourth relating to non-rele"se of salary for a "dies non" 

pe~iod and by this order dated 4. 12.1996, the Joint 

Director G~neral of Foreign Trade has refused t o give any 

relief to the applicant in the cont.e:x.t of those four 

grievances. They say tha.t ':.he relief sou.ght for quaslling 

the order dated 4.1?.1996 0£ the Appellate Authority, 

impliedly covers t.he validity or invalidity of orders 

dated 9.11. 1994 , 12.11.1994 and 17 .5 . 1995 etc. and so the 

present O.A. being for the same purposes, has to be 

rejected as not maintainable . Sri s. D~"lived.i, learned 

counsel for the apvlicant has triec1 h.i ·s beDt tc expl:i.i 11 

all tbiJ but ~·1e find it difficult to agree ,.,ith him. When 

the applicant hi.msclf concedes in para 2 of t he rejoinder 

l 
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that the c~use of action at Chandigarh and for filing O.A. 

at Allahabad is the same (arising out of judgment and 

order cb.tcd 30 . 3 . 1988 ir~ T . A. N0 . 1480/88) and when it is 

not denied that order dated 4 . 12.1996 passed by the 

Appellate Authority is under challenge before Chand.iqardh 

Bench and by the same order, his grievance in respect of 

payment of salary for "dies n . .;n" period and in respect of 

non-promotion to the poiJt of U.D.C etc have al.ready been 

dea.l.t \'Ii th, \'1e fail to understand as to how he can 

maintain this O. A, al1no~t for the same purpose and that 

too bl; concealing the f actum of filing of O.A. at 

Chandigarh in the original O.A. here at Allahabad. I n al1 

fairness, he ought to havo clearl y stated in the O.A. 

itself that he had filed one O.A. at Ch'1.ndigarh but tl1e 

relief sought therein were d.if E~rent and had nothing to do 

'\-tith the rria.tter raised in thi::J OA. In case the averment in 

para 5 of supplementary affidavit, as referred to above 

~1as inco1rect, he ought to have clearly said so in 

reJoinder or supplementary rejoinder or in supplementary 

affida.V'i t. He appears t o have confused the \Thole i~sue. We 

agree ''i th Shri Mohiley thi!l 0 .A. is not m..=tintainab.le for 

the reasons tha~ almost for the same reliefs, tho 

applicant 1s already before Chandi.garh Bench of this 
~ . ... , .1.r.l.Dun · - . So the O.A. is dismis~ed for th~ reasons stated 

above. lio ordr.:r as to co ts. 

!~ember-A Vice-Cba.irman 

Manish/-


