House No 58A, Sh:.vpur, Shahbag Gam,

Posza Padn Baza,r, DlStrlC‘t Gorakhpur. X

Ra] endra Pratap Cbauhan,
s/o Sr:. P Gi Chauhan,
r/o Dhannshala Bazar,

y Gorakhpur.

(By Advocate. br:. Kushal Kant)

)

w:.th
OBIGINAL APPLICATION No 402 OF

i 3

Ashok Kuhar Vema aged about 33 yrs.,
s/o br:. R K. Vema,

r/o G-48 barvodaya Nagar,

! .
: Lu_c k‘now, | pre_sen;tly* residing

i Spi Kushal Kant)

S e,,

e‘W:.th




QRIGINAL APPLICATION NU.403 OF 1998 |

- Suresh Chandra Vema,
S/o_i.ate -Sri-R. N. Vema, »
r/o 127/80 'U' Block ~ L ‘ i
Nirela Negar, Kanpur. ’ i

S . .#pplicant i

(By Agvocate: Spi Kushal Kant) ' : ; |

with

ORIGINAL APPLICATION NO.404 OF 1998

Raj esh Kymar, |

s/o Sri Rgn Myrti,

r/o villag>e Dihullia, . |
Post Office P.P. Ganj, 2 = o : I
District Goiakhpur. : :

-+ . - . . .fpplicant !

(By Advocate: Spi Kyshal Kant )
]

with {

|

ORIGINAL APPLICATIMN NO. 405 OF 1998 °

Deen Dayal' Pandey,
son of Spi Ravindra Nath Pandey, , ‘ :
/o pre;ently residing at Quarter : :
No.5-89 G Baulia Railway' Colony, o

Gorakhpur, r/o village Ran Janki Nagar,

Basaratpur, District Gorakhpur.

» : ¢ e e s ppl d‘cant
(By Advocate: Sri Kushal Kant)

with _ ; - e
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ORIGINAL APPLICATICN NO,711l OF 1998

Girijesh anarlsrivastava,
aged about 35 years, ‘
s/o late Syi Devi Dayal Srpivastava,
Indra +was, Homse No.l4, near
Garibipuiwa, Post'Office Baragaon,
District Gonda.
. . 4pplicant
(By Advocate; Sri Kushal K<nt)

with

ORIGINAL APPLICATICN NO. 712 OF 1998

Pranod Kymar Pandey,
aged about 34 years,
s/o 5pi Shriniwas Pandey,
1/ o House No.l4, Mohalla Mahraniganj,
Chhotey Lai Ka Hata, near Baragaon
Police Chauki, P.O. Baragaon,
District Gonda.
applicant

(By aAgvocate: Kushal Kant )

with

-

\AHIGI}“ML APPLICATIUN NO. 713 OF 1998

Vinod Kunar dé;vaStava,

aged chout BOéyears,

s/o0 Spi Devi bayal 5rivast;va,

/o Indira Avps, House No.j.4

near Giribipu&wa, Post Office

Baragaon, Disirict Gonda.
; e R pliicanit

(By advocate:fsri Kyshal Kant )
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oo

Versus

Union of Ipdia through Sgcretary,

Ministry of Railways, : 1]
New Delhi. | |
General Kanager, \

North Eastern Railway,

Gorakhpur.

Divisional Railweay ilanager,

North Edstern Railway,

Lycknow,

Divisional Commercial lianager,
North Eastern Railway,

Lycknow.
Assistant Commercicel [anager,

North Eastern Railway, ‘

Lycknow,

s« + . . BRespondents

in all nine Oss,

T AT

-

1

By #gvocate: Spri V.K, Gel
&

counsel fcr the

by
Y

Respondents

in all ni&s OAs)

3

Continued. .5
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ORDER_ (RESERVED) -

(By Hon'ble Mp. S.Dayal,  Al)

TheSe nine Original Applications filed by

|
nine applicaents raise common issues of fact and law i
: i

and have, therefore, been heard together and a common

order is being passed.

- o ’ 2. The learned counsel for the respondents sought

time to file Counter Reply in OA 1144 of 1998. However,

as facts are 1denulcal with other eight OAs the learnedv
counsel for the applicants agreed that the learned

counsel for the reSpondentSvcould advance arguments

on the basis of counter replies in other OAs.
3. . These OAs seek the séme reliefs, which are |

(i) set aside order dated 22.12.97,
\3 = (ii) set aside charge-sheet dated 25:3.98,
(iii) A direction to the respondents not to

disturb the wornking of the applicants

at their respective places of posting

as ilobile Booki@g Clerks, and

(iv) A direction to Lie respondents to continue

T S R 1

to pay regular ?alary to the applicants.

4, . The applicants have ¢ %laimed that they had worked
~as lobile Booking Clerks 1n +he eighties. The respondents
are alleged to have C1rculc§eq/advertlsed posts of :
Part-time Kobile Booking CL;rks on a nuaber of times ;

and the applicants aoplied'gn the basis of their havii

uorhed in the paat for perwods shown above. The appli

.

claim that they were. SeleCt°d and aop01nted Their ped

\\sz work and dates of app01nmment, as claimed by the




o 4 L

-
applicants, are shown below:-
Applicant) Period of work Date ot_apptt.
in OA No. as Mobile Booking. as Paq time
Clerk as per lMobile Booking
applicant's claim Clerkj
Apblicant
in OA 1144/98 1.8.83 to 30.9.8 =
plicant .
J:‘?g OA 401/98 28:4.83 to 25.2.%4
Applicant - |
15 OA 402/98 8.2.84 to 31.1.86 {
;
Abplicant in i
3sz103/98 2.1.83 to 30.7.84 i
Applicant in cirn §
OA 404/98 17.2.84 to 2.9.84 §
Applicant in , i
8i1405/98 1.6.84 to 20.1.86 |
Applicant in ¢
OA 711/98 3.7.84 to 30.12.84
Applicant in §
OA 712/98 3.7.84 to 30.12.84 ¢ e Py
Applicant in z%,.
OA 713/98 2.11.83 to 26.4.84 Ny
§
3
5, The respondents in their dounter reply have ’

: : : : -
denied that the applicants avellwo
Clerks prior to 17.11.¢6. They have

pending against the applicants are |

| :
had obtained employment in the yea§

besis of forged Certificate that

Oy
-1

G
prior to 1986 &5 part time Liobile #
They have denieq that the vacancieé
tlobile Booking

different

\;E? response torthat. T §

Clerks were notifiel agqvort: ed at

times ang t@e applicants%ﬁad been lengageq

ced as Mobile Booking

Stated that charges

that the applicants

|
1991 amd  on thes;

ey had worked
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Railway Board Circuiar ‘dated 6.2.96, applications'

were invited by way o.wff reinsi;.atanent from those who
had worked 'prior to .1.'? 11.86 and appointments had been
made on the basis of workmg day certificates produced
by Mob:tle Bookmg Cle;ks The appllcants had submitted
applications along w:wh forged cerulflcates and secured
employment. They havgs denled that the departmental
proceedings aga:mSt t ae applicant ¢ tood fully concluded

and have stated that ;prder dated 22. 12.97 was not an

order of punlshnent 01 the basis og enquiry held against
the appllcantb but an”order of put*f'lng of f which was

converted to order ofwsu5pen51on b;r order dated 22.4.98. i

' The applicant r.al had beg:n given tenrprary status by order

dated 2.6.97 wi» o eMECt fron the U “ ate of their appoint-

ment and a neu chaxgc” heet was semed on them for the

A

)

same chazges ozl 25, 3. .)8

A

AL
SRR AT

; : 6. The J_ sarned ’ngU"lsel for the applicant Sri Kushal

%

T v-n_

R

Kant and lealmd cou‘g:,el for the nespondents Sri V.K.

Goel have been; heard fpng pleadings seen by us.

7. " The learned fbounsel for Hhe applicent in the

the llgnt of | { r::ealed by thq respondents in

é

their counter reply Has confined liis arguments to

i

novo proceedings including a

inadmissibility of d§
L

new

O
&)

argeshee fcontended thfit the disciplinary

authority hed ko act it in dCCOf\iuI]Cé with provisions

~of Rile 10 (2} of ﬁh Hailway serfants (Discipline

and appeal) Riles, 8. Rule 10§(2) of Railway

Servants (Disgipl inef. dppeal) Hyjes, 1968 reads




a4 L

: : & 5
8. !.
v ;|
as follows:-
‘" )0, Action on ﬁhe inguiry report.
/ ;
2. The Dlsc1plgnary Authority, if it is ;
not itself ihe inquiring authority may,

for reasons to be recordad by it in |
writing, reilt the case éo the inquiring ?

’ -,

authority for further 1:§u1:y and report
and the inciiring autho ?ty shall thereupon

He further conten | %iS'been interpretted ! %,

for guidance of subordirjite officers iin the circular

in vernacular of :he Ch%zf PersonnelﬁOfficer, North
Egstern Rjilway,

b 9.10.98 in which he has‘

prOV1slon for onby furtg
enquiry and has dmonlog°d them to leIOW'the provisions

of | this rule strfctly.

i
s

8. The leafned cofi for thefapplicant has

firstly placed rélianceiion the Full | encn Jjudgment
i

0f Central Awnin"strat Tpibunal :n Rehmatullah Khan

Vs. Union of Indfa & Otliers (1989) b ATC €56, in which

conflicting j udghents

different_*anches Were

considered to fomulate the followiry gquestions-

-

0 whether
>ual workers

-
2
3
]
%
%




The ansSwer was:

" For the reasons indicated above, We are
of the view that although a casual 1labourer
does hot/ hold a civil post, he is in the
service of the Union. He is essentially
in the civil service of the Union. We hold ,
the sane \)io&w in respect of a civilian

similarly employed in the Defence Services

bwbo'is not a member of -the amed forces of
the Union. We are further of the view that
‘ the Central Aduinistrative Tribunal has

jurisdiction to entertain the cases of
casual labour/daily-rated/daily wager
under Section 19 of the Agt and also in
similar cases in Transferred Applications &

under Section 29 of the Act."®

I+ is clear from this that the casual labourers
will not be entitled to protection under Article 31l
of the Constitution of Ipdia as his continuance as
casual labour depends on availability of work in
the unit, in which he is engaged and he can be engaged
and disengaged freely on account of intemittent

availability or non-availability o‘ff work.

g The lesarned counsel for the épplicant has
secondly placed relience on theDivision Bench order of
Central Administrati\}e Tribunal, C.:alcut'ta in Bireta
Behara Vs. Union of India end others (1989) 11 ATC 99,
in which in réspect of same charge-sheet penalty had
been imposed and appeal filed by ﬁhe applicant against
the order of (v"ibisciplinary authority ih the first
\\ihaxge-sheet was not decided, although the respondents




-10.

claimed that thewappellate authority had ordered

a fresh enquiry due to some irregularities noticed
in theoriginal proceedings. Byt, they were unable to
produce any order of the appellate authority. The

Division Bench held as follows:-

" In the absence of such evidence to S how & -
that the appellate authority had indeed : |
quashed the original proceedings ang ordered ?
a fresh enquiry, we cannot but come to the

~conclusion that this is a case of fresh'enquiry,
we cannot but come to the conclusion that ‘this
is a case of fresh Charge-sheet being issued
by the sane disciplinary authority in respect
of charges for which a penalty had al ready
been imposed op him. Wy have, therefore,
no hesitation in quashing the impugned charge-

Sheet dated 10-9-1980 (Annexure D, Pg-12 to
~ the application), =

10. : ‘The learned coupsel for applicant thirdly
places .eliance on judgment of Caleutta High Court
in Czlcutta llunicipal Corporation énd others Versys
- S.Wajid Ali and another 1993 (2) SLE 63l. Byt this
judgment is also of no help, as it'is based on the
interpretation of Commissioner!s Circul ar No. 6 dated v b iﬁ
14.6.1979, which is at variance wifh Rule 10 (2) of
Railway Servants (Discipline and A;peai) Rul es, 1968,

Besides on merits also, the TesSpongent's were found

not entitled to proceed against the petitioner

%§ifresh.
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i1,

'The learned counsel for the applicant further

placed reliance on an order of the PrlnC1pal Bench

dated 30 6:97 730 O, A 9717 of 1993 between Sri Kartar

Singh Vs. Upion of India and others, in which the

applicant claimed to have worked as casual 1aboyr

from 15.7.78 to 14.11.78 and obtained emplo

yment as
' sub-

cleaner subéequently on the basis of his previous

working. An enquiry was condutcted against the applicant

in whlch important w1uneSses were not examined. The
diSciplinary aut hority did not'accept the report of

Enquiry Officer and passed orders for holding a de novo

enquiry which was conpleted and applicant was disunissed

from service without being sexved with a copy of the
enquiry repoxrt, The. appellate aucthority on that ground
set aside the order of disciplinary authority and
discipl inary authority passed order of removal after

Supplying a copy of the enquiry report to the aopllcant ’ L

The dope1lata authorlty did not Chn;"

der the points

raised by the aDPllCUnt in his Gh'L Ieport and
passed a non—speaking order.

Theéjt nents of the

Supreme Court in K.L. Db Vs. Colﬁﬁ‘ r of Central

Excise; shillong, ‘Jlll97l SC lQ47 V. Ranabhadren

VS. Union of Ipdia 1992 (1) stf (d 26 were relied
upon to contend the iif there is apyf{ fect in the

enquiry conducted b{-ﬁhe Enquigy CFf

the Uisciplinary

Authority can direc: ¢n enquiry offiff - to conduct %
further inquiries b;f

{ it cannof diiel i a fresh enquiry

to be conductegt by scjie other #ffifei The following

(D »

observation of@the &péx Court has cited in this

SRR

AR I

AR SRR R 10 S R NS




12. S | L
case:- 2 o~

"It seems to us that Rile 5, on the face ot
- it, really provides for one inquiry but it
may be possible if in a particul ar case
there has been no proper inquiry because
Some serious defect has crept into the .
inquiry or some important witnesses were
not ava_lable at the time of the inquiry
or were not éxamined for same other reason,
the Disciplinary Authority may ask uhe
Inquiry Officer to recoxd further evidence.
But, there is no provision in Rule 15 for | s
canpletely setting aside previous inquiries |
on the ground that the report of the Inquiring
: Officer or Officers does not appeal to the
: / Disciplinary authority. The Disciplinary
| : Authority has enough powers to reconsider
the evidence itself and care to its own
conclusion under Rule 9%,

I

It is stated that Bule 15 of CCS (CCA) Rules
was in pari materia with Rule 10{2) of Railway Servants

(Discipline & Appeal) Rules. The Division Bench
; observed that the procedure adopted by the Disciplinary

Authority in Qrdering de novo inquiry through another

enquiry officer was illegal. However, the directions

given were that the nopellate Authority would reconsider

the case and pass apprfprlate ox Je¢Q arter hearing

the applicant. This direction is at v riance with

its observations.and, therefore, it;caénot be said

to lay down the proposition theat de nox) enquiry b

is not permmissible,

12, Lastly,| thé ldarned councef B8 thol aoplicant

glaced reliance on the Judgwent of hon -le Suprape
Courxt in Denvuty sSecre uu‘y to Govern: "r\ Proh U‘“LWon
and Excise vepartment for:  st, G“OICQledraq'j

Earsus
w&:? Bappu 1995 Supp (l) 5CC 185. e reprodu.

*

th
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paras 2, 3 and 4 of the judgment below:-
" 2., We have heard the leamed counsel for'the i
appellant and the;reSpondent in person, We.
‘enquired of the respondent if he wants the
services of an advocate but he said he would
like to argue the matter himself, - A

3. It appears fran the order of the Tribunal L
thatﬂan enquiry was initiated against the

respondent on the allegation that he had produced

a fake school certificate of his qualification

for entry intp.the_serviee..vA complaint was _

also lodged against him with the police. The E

 Tribunal has by the impugned order quashed the i

police investigation as well as the departmental

_enquiry and has directed that not only he be |

reinstated in sergice but also be pramoted to l

' the next higher post. The State having been - l

: ~ aggrieved by that order has preferred thls !

' appeal.‘ - : iRaa |

|

4. The learned counsel for the State submits
. that he does not question the Tribunal's order
quashing the police investigation but he states
that the department's right to enquire into the
genuineness of the certificate produced by the
reSpondent for seeking employment cannot be
denied to it merely because subsequently he has
produced another certificate of another school.
The respondent states that both the certificates
are of the schools run by the local authorities, . |
‘Be: that as“it may; the.fact'renains that he |
securedremployment on the basis of a certificate ?
which is alleged to be fake. It is another
thing he may have producedlanother.certificate
of another school, the genuineness whereof may
not be questioned. Byt counsel submits that
it is difficult to understand how the Tribunal \
can refuse the department from proceeding further |
w1th the departmental enquiry in regard to the




production of the fazke certificate. Vig appreciate
this submission and allow the appeal to a ;ﬂnited
~ extent only, nanely, that if any departmental
enquiry is initiated and is pending against
| him, the same m@yvbe;canpleted within six months
from today'but‘this order will not pemit the
_department to initiate a fresh enquiry if one
is not pending. Ve, however, make it clear that
the respondent will be pemitted to continue
in employment and will not be placed under
suspension during the enquiry. We also make
it clear that as ordered by the Tribunal he
will be given promotion subject to the result
of the enquiry, The appeal is allowed to the

above 1imited extent only with no order as to
costs.® :

This j udgment also appears to be of no help
because the Hon'ple Supreme Court has only laid do%E
oC

that a fresh enquiry cannot be initiated in iha® case,

if ‘no enquiry was pending.

13: The learned counsel for reSpondents contested

the clann of the learned counsel for the applicant by
contendlng that the order dated 22.12.97 was not a

. punlshnent order, that the stége of Rule 10 (2) had not
been reached and the chargesheet was withdrawn before
that stage and that the order of withdrawal has not
been challenged, He has stréssed that the respondents

“hed a right to withdraw, cancel and issue a new charge-

sheét.

14,  That first issue, which ariSes is whether the
. applicants establish that they had been served with
; eﬁqﬁiry report, had furnished their reply, and thereafter
~order dated 22.12.97 for their removal was passed and

subsequently, by order dated‘244F3;98, chargé-sheet'dated
: &\3{ 12.93 and order dated 22.12.97 were withdrawn.




152 We find that the dpplicants had not been

~ able to establish that the enquiry culminating in
order of punishment was withdrawn. They have merely

so built up their case without believing it to be

true. The respondents have claimed that c:)rder dated
22.12.97 was for putting the applicants, who were
casual labour, off work anounting to their suspension
and it was subsequenfly called suspension by another
order dated 22.4.98. The order dated 22.12.97 cannot
be taken to be an order of punisiment after considering
enquiry report and defence statemend of the applicants
pursuant to the service of the enquiry report on then,
If that had been the case, the applicants would have
been infommed of their right to file an appeal against
this order witbirﬁ forty five days., The nomal response
of the applicants in any case would have been to file
an appeal on receipt of order dated 22. 12.87, it they
had taken it to be punishment order. The order of
withdraval of charge-sheet dated .?_4.3.98 merely states
that charge-sheet was withdrawn on account of technical
- reasons, The reSpondehts have explained the circumstances
of withdrawal of charge-sheet through a supplementary
written r'eply i*)"Which they have mentioned that the
cha:cge-sheet daced 3.12.93 was issued when the applicants
were casual mob:.lﬂ booking clerks and were not entitled
to a departmental enquiry. The applicants were granted
temporary status :m June, 1997 and could have been

subj ected to de>crtaental proceedings only after that
date. Therefore, charge-sheet dated 3 12.93 was

withdrawn and Was substituted by a similar charge-sheet

Rl»d'ated 24,.3.98,




'16. : 5
16. The second issue is whether any prejudice
has been caused to the applicants by withdrawal of the
originél charge-sheet and to substitution by another
charge-sheet, Oyr finding is that the enquiry report
o the basis of the first charge-sheet treated the
’ charge of submission of forged certificate of hav ing
worked as fully proved, The applicants have assail ed
the procedure adopteg by the enquiry officer on grounds
of non-supply of documents, on-exanination of material
witnesses, and norr-conducting of the entire enquiry in
accordance With principles of natural justice in
several other ways. Under such circunstances, no
prejudice is caused to the applicants of the respondents
conduct the entire proceedings afresh. The issuance
of a fresh charge-sheet for Teéasons mentioned in earlier
paragraph, eSpecially in a situation when the second
charge-sheet is in essence Similar to the first charge-
Sheet and merely corrects the procedural error of
issuance of the first charge~sheet, when the applicants
had not been_conferred temporary statu;,also does not
lead to any-prejuAice t0 the ‘cause of the applicahts.
The applicants have the_opportunity to defend thanseives
in proceedings which hopefully éhall be conducted in

accordance with principles of natural justice this time.

157 The {third issue is whether the applicants
have been ahle to establish that there is an absol ute
ban on conduc¢ting de novo proceedings emanating fran
the judgnent§ cited before us, We are of the view

that the Courts have merely held that the de novo
departmental proceedings were not warranted in the
facts and circunstances of those cases and do not 1ay
down any 1aw’absolutely banning de novo proceedings.

3



18.

7

- The fourth and last issue is whether the

. Provisions of Railway Servants (Discipline ang Appeal )

Rules, 1968, ban de‘novo proceedings. The learned :
counsel for thevapplicants had relied upon the judgment
of the Apex Court in K/ R Deb's case. But, the ratio
of the case is that Rile 15 does not authorise the
disciplinary authority to set aside previous enquiry
on the ground that the report of inquirying officer
does not appea@ir%hg‘disciplinary authority. We have
already seen that the initiation of departmental
proceedings afresh by issuance of a fresh chaige-sheet
was not for any dissatisfaction of the disciplinary
authority with the report of the Enquiry Offiéer but
for other reasons; which are cogent. The applicants
have, therefore, not challenged the withdrawal of

the charge~sheet,

19. In our view, the applicants are not entitl ed

to any relief and the applications stand dismissed

. with no order as to costs. The respondents may proceed

with their departnental enquiry against “he applicants

on the basis of charge-sheet dated 25.3.1998,
N




