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Dated: This the /'-, day of Januaf:Y, 2COt, 

1:-inN·' BLF !',, t. V 1< MAJ'T ··" \/ r: ,v - • ,• V ~v-., •V• 

HUN'BLE M.1.,. A.K.Bf-l.ATNAGAn, J. ~i. 

~1.1~de rsha n. Jlg t 
S/ o I.zte A.N.h.ai, 
d/ o 0-365 G-2 -KH-fi, Ja i 
P ra ka s h Na g a r , 
Vara na s L, 

• At ~licant. 

12.Y AJvccate ; ~ S .. K.tm 

Versus 

l. Union of India throu~h 
Genral N'.iana.;;,er, N • .E.uaiiway, 
Gora khi-'ur. . 

2. Chief e rs onnel ufficer, l'!.£: •. ,:.ail ay, 
Gora k hj. u r , 

3. Divisional I. e i lwev M.an2 :;;er , 
~.E • .L~ilway, Varanasi. 

. . . . . . . . .. ' , • • • • • • • nE: s,.· onden s. 

By A voca te Shri . Mathur 

DE 

By Hon z, Mr. Y. K .. Uiaj atra, Vice-Chairman 

By virtue of this 1...,,A., 2. ,~licant has challenged 

the action of re s.ronden t s for n t ,.,ayin::1 the arrears 

of salary to the 2n-·licant. for- the st,:; of Head rain 

Ex2miner!,__ Chief frain Examiner and Senior e c t i on En ineer 

in the 1~ay s cs Le s of Rs.560-73u, Rs. 7UG-9Gu and Rs.84v-lu4G 

res;c-ectively '. 

2. Briefly s ta ed the facts of this case are hat the 

at-'i,;licant was r omo te.r as Train Examiner in 1968' from 

the t-'Cst of Ar .i se n staff ,Class III). He ws s confirmed 

as rain Ex2miner from l0.06.197C. Seniority list of 

Tr2in Examiner as on Cl.C4.1~74 indicated a J~lican~'s 

name ciSt serial tio,47. .Jun i.o r s., to the Et~1.-licant S/Shri 

D.S.Sinsih and V.N.Sinljh were at serial nos. ::i2 and 53 
• • 'L ..;2/- 
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respectively. In the next seniority list dated 22.09.1977 

apftlicant was shown at serial no.•6 and S/Shri D.S.Singh 

ana v.N.Sin!h feund f&lace at serial nes , 52 and 53 respectively. 

.. However, in the senierity list aateei 2'4.3.J.983(Annexure-III) 

while S/Shri D.S.Sin!h and v.N.Singh were mentioned at serial 
W.!,S 

nos.20 ana 24 applicant Lrele,atee te serial nQ. 69. The 

applicant maae a representatien aated 17.06.1983 a!ainst change 

in the previous ,esitiens in the seniority list. He made further 

representati@ns, the last •ein! that on 15.06.1994 (Annexure-V). 

The ap,licant's senierity was cerrectea vi•e Annexure-VI aateG 

18.08.1994 and vide Annexure-VII datecl 09.02.1995, respondents 

s ta te d that seniority list dated 18.08-.199'4 is the correct 

seniarity list. In Annexure-VIII applieant has •een shewn at 

serial na.38 and S/1Shri D.S.Sin9h ans v.N.Sin!]h have !teen shewn 

at serial nos. 42 and 43. The saia juniers were promote« as 

Seni•r Section Engineer w.e.f. 27.07.1994. It has •een contendea 

•n ltehalf of ap,licant that though the applicant his aeen 

accorded relevant prQIDotions on proforma aasis from the ~ates 

when his juniors were· so premeted, he has •een aenied arrears 

•f pay and allowances for prGmotion te the hither posts on the 

!round that he had not actually shouldered the Giuties and 

responsiltilites of the higher posts. The af.:,plic.nt retired en 

31.03.1998. The learned c eunse l for the applicant has relied 

upon l982(l)SLfl 455 Shaikh Meha•oo• Vs. Railway Board and 

Others(Kamatcilka Hi9h Ceurt) and Supreme Court oraer dated 

13.8.1997 in Civil Appeal Ne. 8904 of 199~, Unien ef Insi~ & Ors. 

Vs. P.O.Altraham & Ors anci 1997(36) ATC 2?-5, D.L.Deshpande Vs. 

Divisional Railway Manager and another. 

3. The learned counsel fer the respon~ents CQntended that 

the cause of a cti0n, if any, had accrued in the year 1983 ltut 

the applicant has macie the f')resent apiplicaticn in the ye@r 1998. 

As such the applicatien has not aeen made within the limitaticn 

,rescrilted under section 21 of Administrative Tri.aunals Act 1985. 

~The learned ceunsel fer the respondents also contendeQ that 
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the ap,licant has aeen acceraed relevant promotiens en ,rofo.11Da 

aasis aut be CGt1ld not •e !ranted atl',rears of ,ay ancl allow.nces ami 

revised ~ensi0n retrospectively as he had not actually sheulaered 

the auties and res~onsieilities ef the hi!her posts. Learned 

counsel, toe, reliecl u~cn P.O.Aaraham{supra). 

4. Para 228(1) ef r.R.E.M., reads as follows:- 

• ( I) Sometimes due te administrative errors, staff are 
overlooked for pr(i)ffiotien ta hi!her !rades coule 
either ae en account of wren! assi!nment of relative 
seniority ef the eli!i•le staff er full facts not 
aein!J placed hefere the -CG>mfte.tent autherity .t the 
time of erderin! p,rometion er s eme G>ther rease ns . 
Broadly, loss ef senierity due to the administrative 
errors can •e of two types- 

( i) Where a persen has not aeen premoted at .11 
aecause ef administrative .-rrers, ana 

(jj) where a person has lteen promote~ aut net on the 
aate frGID which he weuld have aeen ttrometed aut 
f OT the administrative error • . . - 

Each Such case shoul~ ee dealt with on its merits. 
The staff wh0 have l•st prometien on account cf 
administrative error shoule on prometion ae assi9necl 
correct seniority vis-a-vis their juniors alrea«y 
promoted, irrespective of the date of premotion. Pay 
in the hi5her 9rade on f)rometi<m may ae fix ..:.. profenn, 
.t the proper time. The enhances pay may ae allewed 
from the aate of actual piremotion. No arrears on this 
account shall be ~ayable as he aid net actually 
shouldered the Eiuties and res19ensiailities ef the 
hi9her ~ests.• 

5. In l997(36)ATC 2251 D. L. DeshpanEle Vs. Divisional Eailway 

Mana!er and a nether the last sentence ef para '228( I), "Ne arrears 

on this acceunt shall »e payaale as he aid notactually shoulcer the 

ciuties and responsiailites ef the hi!her ~osts.", was he Le as 

-nen-existeAt tla-vin,-alre-ady-aeen aet aside ay ~he Ernakulam -­ 

Bench of this Iriaunal in the case of P. Thya9rajan Vs. u.0.1. 1992 

(19) ATC 839.The afi;plic.nt-Shri o.L. JRshpande was «llewecl c ~.~, .. ,.-,'? 

consequential aenefits with retrospective effect from the «ate from 

which he was 9iven pirofcu:ma promoticm. In the case of Shaikh 

Mehabeoa(su11r.) tee Karnatak. High Court helEi him entitleci t• 

arrears ef salary censequent u~en retros~ective ~rometion. In 

1990(2} SCR 769 Vi1·enara Kumar General Mana9er, NE>rthern Railway 
New Delhi Vs. Avinash Chandra Ch.clha & others it was hel~ that 

~ 
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the res~onaents not having actually worked on the said pest 

were net,:entitleti to the higher salary on the principle of 

~ ~no work ne pay 1• In this case no directions were !iven and it was 

left open to the appellant to !ive such relief as eeemeei fit ay them. 

In the case 0f P. O.Al!traham(Supra) the Apex Ceurt relied us en 

Virenelra Kumar (supra) a nQ held that the Iriaunal was net ri9ht 

in airectin~ the deletion of the clause. 'Ne arrears on this account 

.sba Ll ae p,ayaele as he aid not actually shoulder the duties an<ii 

respensailities ef the higher pests.• It was directed that 

respendents will ae !iven Qeemed promotion, if any, aefere 

retirement an& also the aenefit in the matter of fixin9 pensien. 

The ap~licant cannot draw any suppert from this ruling ef the 

Hon'ale Supreme C~urt wherein ,rof~rma prom0ti0n without 

retros~ective arrears, duties and responsihilities ef the 

hi1her posts ,._._.,;. 'ne t having been sheul ae re d, were held to ae in 

ortler. 

6. In the teeth of the ~wpreme Ceurt rulin!s in the matters 
I 

of Virenara KumaI:{su~raJ and P.O.Abraham( supra), ratios in matters 

ef Shaikh Mehabooll( sup.ra ] and D. L. Dash@and.e (supra) will n~t have 

any f0rce. In result, applicant is held not entitled to the 

hither salary, on the principle of 'no work no pay• not having 

actually worked on the hi§her pests. 

7. Accordinsly this O.A. is ciismissed. 

Nci c0sts. 

VM-~ 
Vice-Chai.tman 

Brijesh/- 


