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OR:.t<UN.\L AP:Pt.ICATION W. 63S f 1,,~ 

tnia tb.@ 6th r~:f ~f JUlp~t.? lOCH9 
.. ~-..:"' . - 

HON'iatiE Ma. JUSTICE S.,R., SINGH. v .. c .. 
!i.2!i:~i£. .• ~~.," TIW~~I8 MEt3!ER (>J_ 

H•1kJ.ntl Sin.,~,, s/c sr.i mwu.a Ram., o$s.:n: DE~TRS. c~nt.rgl 

i~il"la.:Y Mr& Cic.ntt. 
~pU.cant. 

p~ .. l Siu11h. s/ late ~~ha Ram,, at y.,;t"e2Sen.t ,,;: t.0(.li ~..,; offite® 

S1.tpdt. II u.nd@r AEE/TIAD. c nti;:·~L"L ,.:i, U·i,1.:1y M thuic~ ;;n. 

wt.~ 

.or1~i.nl A,l)}?l1ca.t1@n NO'!' 6~ of 1 !'!lfi 
:tm.r:ri"--.,o•'SGu.za

0 
a~ed about 36 years" s/c lat'-' Sri A .. J,, D's uz& 

s.t/t!i 32. Frierac\s ,mclave, Dayal Sa h9 Agra .. 

vorauso 

1. uru@n of :riad!a tnrou~ Gr.3neral ManaqyeX-e Ce."ltral 

RailWllY• MU.ntlruli CST. 

2,$ 'Mel Uiv1.s.iona.l Railt1aY Han.ager. {por~enncl),, 

Cen~ral R~ilway Jh~nei ni~is~@~§ Jhanei~ 

~anad .• 

". 



/ , 

stl Pal Sin.'!!!A. S/ffl sri Mlh.a Rama office supdt. .. 

throu.9k D.1.v!~~onal Electrical Eng~noer (TD). 

c•ntral Railway. MathurG Jn. 

Reependent • 

By Athoc::at•: sri p. Mathur & Sri R.a .. Tripathi in o.A. no. 
6 of 1999 

0 RD ER -- 
·!Y ~~TIC~ .... s.R. SIMJ:H, v.q, • 
...... ' ,,. . ., .. ~. !: ... : 

W.ith a. view te appreciatet the queet.ions .involved 
in these o.As. it w~uld be neces~ary to §ivo the facto 

•£ the cane. in brief. 

\ . 

2. Stri Hak,im SJ..ngh - ~pp!~cant of o~A. noo 635/96 

·waa appointed a JUni r Clerk 011 14.11.1980 and Pas promoted. 

to the post ef Senicr Cl@rk on 1Q9~191Sl. Ho w&s further 

promot.ed t•,.t.he poet of Head Cl~rk on 30.,12,.l9t!6 and la tly 

he waa promoted to the p$et of o.s .. Gr.II on l.3 .. 1993. By 

order datod 2B.4.lf98 the respond nt nos. 3 & 4 nametly NoKo 

"i~ayak and oaxi,l o• Sousa renpact.ively trere p.rom@ted to the 

post of o.s. Gr.I in the acale f ~06510-10508/~ (RSRP). 'Ihc 

~aid order. ia subject matter of ch<l.lle~e ~n OoAo no. 63S/,s 

a~d 636 of 199. it 1• not disputed that N.K. Nayak ~nd 
' ' ~ . . 

DaJ:1Yl Dt scuza .,. respondent: nos., 3 & 4 wore juni@r to tho 

applicant n&rt:,ly Hakim Sit19h eir..cG th~y w~ro appoillltod on the 

pest of JUni@r Clerk on 7.8.l9Q2 and 20~lol983 rempectively. 

'lhey were furthe~ promoted on the po~t of Scmior Clerk on 

6.8.1984 and s.7.1985 respectiv~ly and on the p~at of Head 

Cl•rk. th~y were promoted on 8el.l98S and .fu.r.t.b(llr on ths 

poat f o.s. Gr.II on lo3ol993o 'Ihe ~ri&vanc0 of the applicant­ 

H~kJ.m S~ngh ie th~t thrQaqh the criterian for promotion to 

the po•t of 00s. Gr.I wa seniority nubject te cu~tahil~ty. 

yet the applicant H ki• Sin h w~g eu.pera aed ille9ally by h.ia 
. 

jwliora. wtul0 his juniors namely re.npondent· nos. 3 & 4 w r 

:promGted vi.de order dated 2s., .. 1'!J93e 'lhe order dated 28.4.98 

,\), 



is accord.in ly eou ,1:Bt ti') be ~· "l!lh@~ by' the applicant - Hakim 

Singh with a directi n tG th 4'~cpond&nt.a to premot him to 

3. · '!he reliefs cl,.u.mod b;r the applicant-Hakim Singh 

iu u~ht tQ be oppeaed by the res:pondenta inter alia on 

the ground that he wao promoted &$ o .. s. Gr. II, .tn the pay 

sealo of -.16GG-2660/• (R5P) r~viaed to .sso0-9000 (RSRP) 

on 1.3.1993 again~t 40 point r~~ter of SCheduled Caste and 

in view of the deci ion of R.K. Sabbalhf~l ve~ State of Punjab 

and oth ro repti>rted in A'IC 2~ 199S 481,, the vacancy caused 
. ~ ~ -q__...--- 

due to retirl!tmont of pt,11A6Q' a,b!ci 1:ncum11>ent not bein SChedul@d 

Caate could not be filled by _ivin~ promotion to Hakim Singh 

who belongs to scheduled Caste~ 

'6. Similarly the ttbj ct. matt.er cl challeng in o, Ao 

no. "636 of 1998 in re. Pal Singh vs. uru..on of India & or~. 
is the .n·ame t:>rder dated 28.4.,1998 on tho same ground& t~.t 

the applicant Pal Singh »eing sruiior to re~pondent nos. 3 & 4 

namely N,,K. Nayak and D. n• sou.11a .. yet he han ill~gally beon 

superseded by them in respect of the prcmotion to the poat 

of ovs, Gr.Io It is not di.spt..ttcd that th app,U.cant- Pal Singh 

was appointed as JUnior Clerk earlier to the ~ppo.int~r1ts 

of the re~P,Ondent noc. 3 & ~ and al~ he was promoted to 
~ the post Gf Senior Clerk on an ~arlier date th~·the respondent 

nos. 3 & 4 ana further on the postsof Head Clerk «nd o.s. Gr.II 

tne applicant and rei,pcndont nQ~~ 3 & 4 uer~ promoted on on~ 

and the n~mg dat~ ioCe 8elel-S8 and l.3ol,93 ~ ·pectiv ly~ 

Thu.a. 1t is clear that. the applica~t Pal Singh being senior 

to the respondent nos~3 & 4 and. t;,h refcro. ho was cntitl~d 

to be promoted to tho poat of o.sQ or .. I in p.r,sference tc hi 

jun.ier.e na11t2ly respondent nos~ 3 & 4. 

S~ on behalf of the respondents • .tt has beon submitted 

by sr! p. Mathur. learned standing counsol that by··.order 

~ dated 23.12el998 the promotio~ ~£ D. D'Souz » who is junior 



., 

.I' 

1 
' 

to the ~pplics.nt. p l Si.At,"!\ .,H'i® ~een rev rt.ed ·.c.~ the post @f 

o.s. Gr.Ix in tho p y-scal ~f ~&5500-9090/- and posted una~r 
1· 

.Sr~ DET011·Jhan i and the applicant ha ll>e n promoted to the 

poet 0£ o .. s, or,.1 .in the scale of 1t.6s· E>-lS'SOO/• (.RSa?) and 

poat~d. t.:D!:-Ell'O~ r AO'lT~~ c,~t..Ji!~,\plac,,e ~Of.:. Ik ne_.89uzil.. It io • 
, .•• -·;~··- •..• ,~ ... : ~.:.~~" .. :.-.,. • I ':·: •. ·; • •, ~ .· .•. • ~· . • 

··,therefore.. eu.bmitted by Sri P. Mathur that l!D far as the., o.A.. 
. ' 

of Pal Sin b 1a concern,a. it.he been reoo~ed infru.ctuoua 
I 

in view of the order da~ed 23~l2.l99S wh~r by the applicant 

PGl Singh h.ls been promoted to tho post of OoS. Gr~I. sri 

-~ 
.J ~ 
• i 

I 

I 

R.B. Tri.P<llth.1. counsel for the applicant. ~n the other ha~-d 

subm.t,..tc that th«11 prcmntJ!on of p l _ Singh - applicant ought 

t• have been mad w.is .. £. the dat hie Jun.tc,r Sri N.K. Na.yak 

3rd reopondent has I!>eenlprc~~ted w.e.f~ 2a.,,.1,,a
0 I 

I 
6.. SO f.-ar as the OoAo ne , 6 of J.99g which has be n 

I 
filed by n. o•souza i~1vhich he hae-ctallang d hie rovermion y'V.) ~~.1\..._,.,-·· 
ioraer_ dated 23.l2.1998t_ )f;)ne has app..:eared on behal. f of the 

applicant to pr-=• the aforesaid o. A., However 
11 

&inco the Oo Ao 

is·connected with other two o.As and w0 hav~ heard Sri R.B. 

Tr1pathi l~arned counsel for the applicant~ in O.A. nos. 

635 and 636 of 1998 ana1sr.i Po Mathuro l~arn~d coun~ l 

for the· respondents in ~11 the o, AS:, -zJ.:- .t,ra,...,1.J.. L_ ~ ~v ts: 
d.w~. cy!q, 0~ "? ~ 0.-.. --~-t· • 

7. ., SZ"i p; Mathur~ learned coune01 for the reapondents 
,,~~ I , 

has eu"'uu.tted that D. o• SOuza. haa inc121 been p~mot d to the 

post Of O.S. Gr,.1 Wo41efo, 2202,.2062 and there lla, nothing on 

record to 3how that any J\uu.or to o.o• Souza haai been promoted 
U~V 

from an earlier da~o. ~ are 1>.)f the view that O,.Ao no., 6 of l,99t I /L 

has ~en rendered infr.uctucun in view of the order dat d 

22.2.2002. a copy of the order dated 2202.2002 has bef.'ln 
I 

preauc:ed by the learn~d /coun el for the .reepondents dl.,ri~ 
th ceurse c£ arguments. wh~ch 1s taken on record. 

J ~ '-.,/' \,__.- --- 
ahs' adm.i tted a:lt:ion1now sta.t:!:dj ia that Hakim ~ .. ._,. ,. .. 

a. .. 
Sint1h. Pal Singh and D .. o- &luza hav<9 W.!llCe been pro 

~ tho peat of o.s. Gr.x &nd we h4,,ve already ob3ervGd 



' / 
/ 

•l 
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pU.cant 

O. o•~:a na~ ~ ~a ~rom:st a o~s. Gr.I w~eofo 22.2.20 2 

and nothi~ r0ma£ntts ~9-}liG;;~adjucil:ttatt'!d in th~ said o .. Ao• but 
'I, c " • ' 

eo far as Hakim Singb a.Ad p l Si~Gh eppU.cAnts of o.A. nc. 
reapect.ivel7 

a35 and 636 of l998£ar• ·it:oncerneed. we ar of th~ view that 

both these applicants a:r. ntitled to b promot~ to the 

hoGn'proniotadu from _the fact otat d h r©inaNV®g it is clear 

~hat sr1 N .. K. Nay k was juni r te mth th'3 app ic.ntz throu hout. 
upt• the date of profllOtion to thta p et of o, s. Gr. r r, SG far 

a• the applic&n~-Pal S.1:n~h ia conc:~~aedQ h• wma s n.10r to 

reepondcnt. nGo. 3 & 4 in the c dre of JUnior Clerk and alM 

in the ca~e 0£ Sew.or Cl rk, but. h~ wao promot.~11n alongwit.h 
C"l '-'.. c.-- 

\, tho reapoAdent nc.o., 3 & 4 to t,hgJ pot:1t of Head Clerk on- J... and 

sam• dat~ i.e. a.1.1,sa and to th pot cf o.s. Gr.II on 

1.3.1993. It ita not tit}puted th&.t ths critoriQ for prornot.ion 

,to tho po•t. of o .. s. Gr.x ia ce.r~ority-cum-suit.ability. sot.h 

these applicants being senior t'.o tho reapcndent no,s. 3 & 4 

,;'ought to have been prom1>ted at.least w.se-f• t.ho date sri N$K. 
~!s-,,.~~- 

;;Nayak was promoted. L ihe Dple~V raised 01. the basi of the 

,-judgment in the CJAse of R.K. sab:bar-..r1a.l {:::iupra} iffl concerood. 

fficie it to say that the benefit of th@ s~iu judgment 

is n~t available to the cont~oting re5pondente. Both these 

applicants namely Hakim Singh and pal Singh ~ra e~nior to 

, the respondent nl:)tJ• 3 & 4 and they worg, mt given acce-lerated 

..... 

promotion on the ~round of b(lling meoobert;, of SChedu.l~ caeit0. 
<4:r.....-- 

'lh refore. the catchingLJ>rinciple ae laid down by the apex 

court in the came of Virpa.l Singh II ~ill not be applicable 

to th facts ef tho present came. I» any c~ee~ th conetitution- 
1 A. .f~y :C.-- · 't,_../" 

;11, ~mendmen-tJAct no. 85 of 200l 1aroonding ~ Article 16(-1.)(a) 
• <l'- L ~ ~ ~e,,,..... <t:.---- 

of the Constitution of India ~2.fetrospect~v~ effect. '!he 

affect of Virpal Singh II haB been don~ ~way~ 

• 9 • In view of the facte stated above. the o.A. nos. 

635 and 636 of 1~98 deserve to ba llct!Cd .. while OoAo no. 

~6 of 1990 .ia lb.bl$ to be d.l...-J. ed '.ae having beeom 



.-! 

t:.0 iv~ t.b.~ pr.@nwt.ioa tc the applic~,Ut.\?I namsly Hak..im Sint"h and 

Pal Sin~ w .. e , f., ~8.4~1998 th dat@ :f..rom 1MhJ.ch hi~ jurai@r 

n..iroely N,.K .. ". y..:.lt bas bee.Ill promoted., '!he appl.ic.a.nt.a are entitled 

t:.o all the cci~a;aquential benefits <!i,-JtCept liaek Wa~ew. Parties 

•. &r;a directed. t.~ b r th<')ir own c1:1>at. --~ Copy of: this C;rdl@.!' ha 

pl~~ed in all the e nniec:ted o .. Ao. 
·~; 

·•' 

,. 
' 
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