RESERVED
CENTRAL ALMINISTRATIVE TRIBUNAL, ALLAHABAD B ENGH,
ALLAHABAD

Dated: Allahabad, the 12th day of April, 2001.
Coram: Hon'ble Mp. S. Dayal, A
Hon'ble Mp. Rafig Ugdin, JM

ORIGINAL APPLICATIQ! NO. 1144 OF 1998

Aj it Kumar Srivastava,

s/o Sri S.N. Srivastava,

r/o ¢/o Sri J.L.Spivastava,

House No.584, sShivpur, Shahbeg Ganj,
Post Padri Bazar, District Gorakhpur,

& » v & -. prliﬂan‘t
(By Advocate: Spi Kushal Kant)

with

ORTGINAL APPLICATICON NO. 401 CF 1998

Raj endra Pratap Chauhan,
s/o Sri P.C. Chauhan,
/o Dhamshala Bazar,
Gorakhpur.
e « « « + JHpplicant
(By Agvocate: Sri Kushal Kant)
| with

ORIGINAL APPLICATION No.402 OF 1998

Ashok Kynar Verma, aged aboutb 33 LS
s/o 3ri R.K. Vema,

r/o G-48, Sarvodaya Nagar,
Lyc know, presently' residing |
at 127/85, 'U' Block,

Nirala Nagar, Kanpur.

4

(By Agvocate: Spi Kyshal Kant)
| . with

»

¢ + + « - . Applicant




2.

\/ QRIGINAL APPLIGATIQN NO, 403

suresh Chandra Vema,
S/o late Sri R.N, Vema,
/o 127/80 'U' Block

Nirala Nagar, Kanpur,

OF 1998

Raj esh Kymar,

s/o Spi Rgn Myrti,

District Gorakhpur,

Deen Dayaj] Pandey,

. .Applicant
(By Agvocate: Spi Kushal Kant)
with
ORIGINAL APPLICATION NO.404 OF 1998
r/o village Dihuyll ia,
Post Office P.p. Ganj,
5 +4Hpplicant
(By ~dvocate: ori Kyshal Kant )
with
QUIGINAL APPLICATIQN NO, 405 oF 1998
Son of Sri Ravindra Nath Pandaey,
r/ o presently residing at wuarter
No.5~-89 G Bauliga Railway Colony,
Gorakhpur, r/o vil] age Ran Janki Nag ar,
Basaratpur, District Gorakhpur,
. “pplicant

(By Advocate: Sri Kusha) Kant)

with
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ORIGINAL APPLICATICN NO.71l OF 1998

Girijesh Igmar Srivastava,‘

aged about 35 years,

s/o late Spi Devi Dayal Spivastava,
Indra «vas, Hoase No.l4, near
Garibipurwa, Post'Office Baragaon,

*

District Gonda.
+ + « « 4pplicant
(By Agvocate: sSpi Kushal Kant)

with

ORIGINAL APPLICATICN NO. 712 CE 1998

Pranod Kymar Pandey,

aged about 34 years,

S/o Spi Shriniwas Pandey,

r/ o House No. 14, Mohalla Mahraniganj,
Chhotey Lai & Hata, near Baragaon
Pol ice Chauki, P.C. Baragaon,
District Gonda.

i

Aaoplicant

(By sgqvocate: | Kushal lant )

with

f

ORIGI AL APPLICATIGH NO. 713 OF 1998
. |
Vinod Kunar a. lvastava, 4
E !
aged about 30; years, _!

i | L L9 - t
S/0 5yl Devi rayel Srivasthva,
] I

/o Indira Avls, House No, 14
near Giribipukwa, Post Office

Baragaon, Disé:.ric*t Gonda. ;
[ 1

e + « + . .« Applicant

(By adyucate:g‘ Sri Kyshal Ként )
1 .
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2.

( By /vocate: sri VLK,

Versus

Union of Ipdia through sgcretary,
Ministry of Railways,
New Delhi.

General Manager,
North Eastern Railway,

Gorakhpur,

Divisional Railway (lanager,
North Eastern Railway,
Lycknou, ';’
Divisional Commercial Lianger,
North Eastern Railway,

Ly, cknow.
assistant Commercicl Manager,

Morth Eastern Haﬁl‘-’i ay,

Luycknow.

counsel

G0 Heﬁpﬂmjﬂﬁtﬁ

in all nipne Qas,

Continued. .5
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ORDER ( RESERVED)

(By Hon'ble Mp. S.Dgyal, Ail)

TheSe nine Original Applications filed by

nine applicants raise common issues of fact and law

e — o — .

and have, therefore, been heard together and ¢ cominon

order is being passed,

— sl

—_——

2. The learned counsel for the respondents sought

time to file Counter Beply in OA 1144 of 1998, However,
as facts are identical with other eight OAs, the learned

counsel for the applicants @greed that the learned

e T

counsel for the respondents could advance arguments

on the basis of counter replies in-other OAs,

e T e

S

3. These OAs seek the s.me reliefs, which are

(i) set aside order dated 22.12,.97, j_ |
(ii) set aside charge-sheet dated 25.3.98,
(iii) A direction to +he TeSpondentS not to

disturb the Woriing of the applicants

at their respective places of posting

as Mobile Booking Gl erks, and

!

(iv) A direction to the respondents to continue .

to pay regular salary to the applicants, |

4, - The applicants have blaiﬁ;ed that they had workéi |

as Mpobile Booking Clerks in the eighties., The reSpondentS_
are alleged to have circtﬂ.ated/advertlsed posts of y
Part-time Mobile Booking Clerks on a nunber of times '.";--

and 't:he appllcants applied on the basis of then.r having

worked in the past for periods Shown above, The appl:.cants
B % i cla:un that they were selected and appnmted Their periods
f’f,g‘*;sf"".'.,' fw Wﬂrk and dates nf appnintmant. as claimed by’ 't:hs;

; f if,
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6.

applicants, are Shown below:-

Applicant Period of work Date of ;pptt.

in OA No. as liobile Booking dS Part-time
Clerk as per Mobile Book ing
anplicant's cl ain G erk.

Appl icant

in OA 1144/98  1.8,83 to 30.9. &5 22-4-91

Appl icant |

in OA4C1/98  28,4.83 to 25.2.81 X5 2.99

Applicant

in OA 402/98 8.2.84 to 31.1.86 29-8-90

Applicant in

OA 403/98 2.1.83 to 30.7.84 3.4.91

Applicant in

OA 404/98 17.2.84 to 2.9.84 3.4.91

applicant in

OA 405/98 1.6.84 to 20.1.86 3.4.91

Applicant in

OA 711/98 3.7.84 to 30.12.84 3.4.91

Applicant in |

OA 712/98 3.7.84 to 30.12.%4 3.4.91

Applicant in

OA 713/98 2.11,83 to 26,4.89 3.4.9]

5. The respondents in their dounter reply have

L
denied that the applicants ave?mm:;i:ed as [obil e Booking

Clerks prior to 17.11,66. They hauc,jf stated that charges

Pe€nding against the applicants are Ethat the applicants
i

had obtained employment in the yea:' 1991 agg ]Von the

basis of forged certificate that t:’_! 2y had worlked

Prior to 1986 as Part time llobile .5'.'1mlting Clerks,

They have denied that the vadancieli Oof part-time

ilobil e Booking Clerks were nntifiea/advertiseci at

different times and the appl icants §iad been eng ag ed

\)‘in TeéSponse to that, They have st :ter.i that as per

g




F1r

=

Railway Board Circular dated 6.2.96, applicatinnsl

were invited bf way of reinstatement from those who
had worked prior to I%.ll.sé and appointments had been
made on the basis of yorking day certificates produced
bf Mobile Booking Gle#ks, The applicants had submitted
applications along wi?h forged certificates and secured
employnent. They havh denied that the departmental
proceedings against t;e applicant Stood fully concluded
and have stated that ?rder dated 22.12.97 was not an
order of punishnent o% the basis orf enquiry held against
the applicants but an order of put,lng off which was
converted to order nﬂ suspension bf order dated 22.4.98,

The appllcgnts had bocn given tan[uxery status by order oun

dated 2,6.97 Hluh Efl‘CE fron the Jatn of their appoint-

ment and a ne:-chargc heet was served on them for the

E
Sane charges on 2i8) ek 1‘8

i;

'!' ¢
6. The 1_:-urnedt counsel for EW& applicant Sri Kushal
i

Kant and learq*d cowlsel for the ;ﬂSponuentS Sri V. K.

)
Goel have Jeeu hea

df
e

! '
T The 1b rncu},uun el for %1@ applicant in the

- 5:'
and pleadin Seen by us,
-t.

=,

bl
tie llght of i?ntq ryﬁeultu by thd¢ respondents in
H |

their counter 1is argunents to

t the disciplinary

wWith provisions

of Rile 10 (2 of th}

iailuay derhantﬁ (Discipline
%Lé) of Rajlway

and «ppeal ) Ljles, .1."-"-'58, Rile 10
i“ Appeal) iy

“gifrvants (Dis iplinﬂ'

o3, 1968 reads
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9.10.98 in which!

as follows:-

e

" 10. Action on the inquiry report:
s son i Ban

2. The Disciplfnary Authority, if it is
not itself the inquiring authority may,
for reasons to be recorded by it in
writing, reliit the case Lo the inquiring
authority fbr further inhuiry and report
and the inciring authnr@ty Shall thereupon
proczed to Euld further jinquiry according
isiun; of’Ih@? 9 as far as

i

to the pro
may e, "
He further cnnteﬁﬁed thds this rule ias been interpretted
;

bl
for guidance of suboidirn:te offlcerailn the circular
in vernacular ofruhu chg*f Personnel Uf:lcer North

Eastern Hallway,Fdﬂrakhﬁ'

provision for unéy furtfer enquiry af

enquiry and has dmnn1¢:Ed them to fillow the provisions

of this rule str ctly.

8. The leefned ccfinsel for tiefapplicant has

firstly placed El1uncg
/
t

glon the Full

- 5 ¢
of Central idnin struuziﬂ Tribunel if Rghmatullah Khan

t ench jucdument

Vs. Union of Indja & Otffers (1989) th ATC 656, in which

conflicting judghents ; diff erent Ebnches were

considered to fc:;ulatn:the followirl

question:-

e quest
id worke

|
0 whether
”'ual wnxrers

employfd in e vario:
goverlymnt a@ entitl
whethe

I .
A n:_‘.q-:.,wqqgr;—_mrwr'hml_



The answer was:

" For the reasons indicated above, we are
of the view that although a casual 1labourer
does not hold a civil post, he is in the
service of the Union. He is essentially

in the civil service of the Union. We hold
the~5ane view in respect of a civilian
S:imilariy employed in the Defence Services
wt;m is not a member of the ammed forces of
the Union. We are further of the view that
the Central Admninistrative Tribunal has
jurisdiction to entertain the cases of
casual labour/daily- ratéd/ daily wager
under Section 19 of the Agt and also in
similar cases in Transferred Applications

under Segction 29 of the Act."®

It is clear from this that the casual labourers

will not be entitled to protection under A ticle 31l
of the Constitution of India as his continuance as
casual labour depends on availability of work in

the unit, in which he is engaged and he can be engaged
and disengaged freely on account of intemittent

availability or non-availability of work.

or The learned counsel for the applicant has
secondly placed reliance on theDivision Bench order of
Central Agministrative Tribunal, Czlcutta in Birata
Behara Vs, Union of Ipdia and others (1989) 11 ATC 99,
in which in respect of same charge-sheet penalty had
been imposed and appeal filed by the applicant against
the order of disciplinary authority ih the first
Nbarge—-sheet Was not decided, although the respondents

" - —
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10.

claimed that the appell ate authority had ordered

a fresh enquiry due to some irregul arities noticed _
in theoriginal proceedings. Byt, they were unable to
produce any order of the appellate authority. The

Division Bench held as follows:—

" In the absence of such evidence to Show
that the appell ate authority had indeed
quashed the original proceedings and ordered
a fresh enquiry, we cannot but come to the

conclusion that this is a case of fresh enquiry,
we cannot but came to the conclusion that this
1s a case of fresh Charge-sheet being issued

by the same disciplinary authority in respect
0f charges for which a Penalty had al ready

been imposed on hinm. e have, therefore,

no hesitation in quashing the impugned charge-
Sheet dated 10-9-1980 (Annexyre D, Pg-12 to
the application), ®

10, The leamed counsel for applicant thirdly

places .eliance on Judgment of Calcéutta High Court
in Cgleutta llunicipal Corporation and othe rs Versus
9.ajid Ali and another 1993 (2) Sk 63L, But this
judgmeﬁt is also of no help, as it lis based on the
interpretation of Conmissioner's Gircul ar No. 6 dated
14.6.1979, which is at variance wiﬁh Rule 10 (2) of
Railway Servants (Discipline and Hépeal) il es, 1968,
Besides on merits also, the roipDniEntS were found

not entitled to proceed against tha petitioner

/
}thfresh. 1
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? pservatlon of the nppx Court has

Ak

1, The learned counsel for the applicant further

Placed reliance on an order of the Principal Bench
dated 30.6.97 in O, A, 2717

Singh Vs.

of 1993 between Sri Kartar

Upnion of India and others, in which the

applicant claimed to have worked as casual 1aboyr

from 15.7.78 to 14.11.78 and obtained enployment as

cleaner Ssubsequently on the basis of his previous

Hﬂrklng An enquiry was conducted
in which important withnesSses were not exanined. The

disciplinary aut hority did not accept the report of

Enquiry Officer and PdSSed orders for holding a de novo

e iry whi [
nquiry which was canpleted and applicant was disnissed

from service without being sexved with a copy of the

enquiry report, The appell ate authority on that ground

Set aSide the order of disciplinary authority and

discipl i Thorit
ipl inary authority passed order Of removal after

Supplying a copy of the enquiry repoxt to the applicant,

The &

ppell ate authority did not cvn der the points
-al"e
a1sed by the applicint in his er:uﬂ_r Ieport and
Se J
passed a non-snealking order, Thé-jLL nen's of the

supreme Court in h.hn ueb Vs, Colbﬂcr r of Central
L

Uniion of India l“Jﬁ (M) 8 ST (Ldﬂ
:

upon to contend 'tl i ' .
]:-'h _-'f thE!I. 18 ol 1 f
<) ] IVii 2T ot i
}yrl_ -I;- ECM 1n thf:'-"

3‘6 were relied

¥

enquiry conducted by the Epquiry (% f §or

HUtthluY Can direc; ~n enquiry DfT :

further inguiries bug ‘1L cénno s dliﬂ

|i I

:u1e other nff

¢ to conduct

§ 2 fresh enqui: '

‘1

-
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to be conducted by The foll
e following

CltEd in this

- L-ﬂr-—’;_“hq_-

]
‘]

=
ey

)‘_ =

T T e T T o

e r-—r-r-twt*-:#g - T’
"-ﬁ'.s'%*""

S R AT . e T

i
o -

. e 3 il Cr. - T
i

T T T T

- e
TG T T T e =y
{

dgainst the applicant

» the LDisciplinary

] -

e —
— i
e e L Wi, e gk

|
;l
i
§
P

s . i i 2 sl e




caSei-

"It seems to us that Ruile S, on the face ot
it, really provides for one inquiry but it
may be possible if in a particul ar case
there has been NO proper inquiry because
Sane serious defect has crept into the
inquiry or some important witnesses were
not available at the time of the inquiry
OF wWere not examined for sape other reasop,
the Disciplinary Authority may ask the
Inquiry Officer to record further evidence,
But, there is no provision in Rule 15 for
canpletely Setting aside Previous inquiries
on the ground that the report of the Inquiring
Officer or Officers does not appeal to the
Discipl inary Authority. The Disciplinary
Aut hority has énough powers to reconsider
the evidence itself and cape to its own
conclusion under Rule ou,

(Discipline g Appeal) Rules. The Division Bench
observed that the Procedure adopted by the Disciplinary
Authority in ordering de novo inquiry through another
énquiry officer was illegal, However, the directions
given were theat the appell ate authority Woul d reconsider
the case ang PASS appropriate orders after hearing

the applicant. This direction is at variance with

its observations and, therefore, it Cénnot be saig

to lay down the PIOpoSition that (e NOVO enquiry

is not Pe€mnissib]l e,

Versys
(} A. Bappu 1995 Supp (1) SCC 185, e reproduce the

e,
‘-‘ ‘
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13.

paras 2, 3 and 4 of the judgment below:-

m 2. We have heard the leamed counsel for the
appellant and the respondent in person, We .
enquired of the respondent if he wants the
services of an advocate but he said he would
l1ike to argue the matter himsel £,

3, It appears fran the order of the Tribunal
that an enquiry was initiated against the

respondent on the all egation that he had produced:

4 fake school certificate of his qualification
for entry into the service. A complaint was
also lodged against him with the police. The
Tribunal has by the impugned order quashed the
police investigation as well as the deparunental
enquiry and has directed that not only he be
reinstated in sergice but also be pranoted to
the next higher post. The State having been
aggrieved by that order has preferred this
appeal.

4, The leammed counsel for the State submits

_ that he does not question the Tribunal's order
quashing the police jnvestigation but he states
that the department's right to enquire into the
genuineness of the certificate produced by the
respondent for seeking employment cannot be
denied to it merely because subsequently he has
pfoduced another certificate of another School,
The respondent states that both the certificates

are of the schools run by the local authorities.

Be: that'as-it may, the. fact remains that he
secured employment onh the basis of a certlflcate
which is alleged to be fake. It is another
thing he may have produced another .certificate
of another school, the genuineness whereoftnay
th be questioned. Byt counsel submits that °
Ht is difficult to understand how the Tribunal

can refuse the department from prﬂceedlng further
): with the departmental enquiry in regard to tha

A I

i 1]
i
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production of the fzke certificate. Ve appreciate
+his submission and allow the appeal to a _].jmited
extent only, nanely, that 1f any departmental
enquiry is initiated and 1s pendind against
him, the sane may be completed within six months
from today but this order will not pemit the
department to initiate a fresh enquiry 1if one
js not pending. Vie, however, make it clear that
tha respondent will be pemnitted to continue
in employment and will not be pl aced under
suspension during'the enquiry. Ve al so make
it clear that as ordered by the Tribunal he
will be given pranot ion subject to the result
of the enquiry, The appeal is allowed to the
above limited extent only with no orderl as to
costs. "

This j udgment also appears to be of no help
because the Hon'hle supreme Court has only laid down
o

+hat a fresh enquiry cannot be initiated in tha® case,

1f no enquiry was pending.

13. The learned counsel for respondents contested

the ciaim of the learned counsel for the applicant by

‘contending that the order dated 22.12.97 was not a
punishnenp'order, +hat the stege of Rule 10 (2) had not
been reached and the chargesheet wWas withdrawn before
that stage and thaf the order of withdrawal has not
been challenged, He has stressed that the respondents

had a right to withdraw, cancel and issue a new charge-

sheet.

14. That first issue, Which arises is whether the
applicants estaplish that they had been served with

enquiry report,i had furnished their reply, and thereafter
order dated. 22.12.97 for their removal was passed and
subsequently, by order dated 24..3.98, charge-sheet dated
3.12.93 and order dated 22.12,97 weré withdrawn,

T
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19.

15, We find thgt the applicants had not been

able to establish that the enquiry culminating in
order of punishment was withdrawn. They have merely

so built up their case without believing it to be

true. The respondents have claimed that Brder dated
29.12.97 was for putting the applicants, who were
casual labour, off work amounting to their suspension
and it was subsequently called suspenSion by another
order dated 22.4.98. The order dated 22.12.97 cannot
he taken to be an order of punisiment after considering
enquiry report and defence statemenb of the applicants
pursuant to the service of the enquiry report on them,
If that had been the case, the applicants would have
been informed of their right to file an appeal against
this order within forty five days. The nomal reSponse
of the applicants in any case would have been to file
an appeal on receipt of order dated 22.12.97, if they .
had taken it to be punishment order. The order of
withdraval of charmge-sheet dated 24.3:981nerely states
that charge-sheet was withdravn on account of technical
_reasons, The respondents have explained the circumstances
of withdrawal of charge-sheet through a supplementary
written‘réply in which they have mentioned that the
charge-sheet dated 3.12.93 was issued when the applicants
were casual mobile booking clerks and were not entitled
to a departmental enquiry. The applicants were granted
t emporary statuslin*IUHE, 1997 and could have been

subj ected to departmental proceedings only after that
date. Therefore, charge-sheet dated 3.12.93 was

withdrawn and was substituted by a similar charge-sheet

' IQLd*ated 24,3.98,

T e




'16.

16, The second issye 1s whether any prej udice

has been caused to

@ of having
worked as fully proved. The applicants

the procedure adopted by the enquiry off

of non-Supply of docwnents,

Witnesses,

have dassajil eqd

icer on grounds
On~-examination of materia]
and Non-conducting of the entire enquiry in

accordance with Principles of natural justjice in

Seéveral other Ways. Under such circunstances,

no
Prejudice is Caused to the applicants of

the reSpondents
conduct the entire pPTOcCeedings afresp, The issuyance

of a fresh Charge-sheet for reasons ment
Paragraph,

issuance of the first charge-sheet, when the applicants
had not been conierred temporary stg

tus, al so does not
lead to a

ny prej wudli

atural justice this time.

L7¢, The third jiss

[

Ue is whether the applicants
have been able to eg i
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L7.

18 The fourth and last issue is whether the

provisions of Railway Servants (Discipline and Apveal )
Riles, 1968, ban delnovo proceedings. The learned
counsel for the applicants had relied UpPOR the judgment
of the Apex Court in KR Deb's case. But, the ratio
of the case is that Rile 15 does not authorise the
disciplinary authority to set aside previous enquiry
on the ground that the report of inquirying officer
does not appeaﬂj%hz disciplinary authority. We have
already seen that the initiation of departmental
proceedings afresh by issuance of a fresh charge-sheet
was not for any dissatisfaction of the disciplinary
authority with the report of the Enquiry Officer but
for other reasons, which are cogent. The applicants

have, therefore, not challenged the withdrawal of

the charge-sheet,

19. Tn our view, the applicants are not entitl ed

to any relief and the applications stand dismissed

~with no order as to costs. The respondents may proceed

with their departmental enquiry against the applicants

on the basis of charge-sheet dated 25.3.1998.
N
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