_BESERVED
. CENTRAL ADMINISTRATIVE TRIBUNAL, ALLAHABAD BENGH,
ALLAH/BAD

Dated: Allahabad, the 12th day of 4pril, 2001.

>

Corai: Hon'ble Mr. S. Dayal, Al < , |

Hon'ble Mp. Rafig Ugdin, JM

ORIGINAL APPLICATIOI NO, 1144 OF 1998

Aj it Kumar Srivastava,

$/0. 'Sri* S.N: Srivastavé,

r/o ¢/o Sri J.L.Srivastava,

House No.584, Shivpur, Shahbag Ganj ,

Post Padri Bazar, District Gorakhpur.

e o e v o hAppliicant
" By Advocate: Sri Kushal Kant) |

I o , : with -
e L g \//70/RIGINAL APPLICATION NO. 40l CF 1998

R&gj endra Pratap Chauhan,

e e ~ s/o Sri P.C. Chauhan,

r/ o Dhamshala Bazar,
Gorakhpur.
s il s Jhpplicant
(By Agvocate: Sri Kushal Kant)
e - o with
| m;nw. APPLIGATION No.402 CE 1998

ashok Kynar Vemma, aged abou;ﬁ 33 yrs., '
' s/o Sri R.K. Vema, |
’ r/o G-48, Sarvodaya Nagar,

: o .+ Lycknow, presently residing '
. at 127/80, 'U' Block,

"Qi » ' ' o Nirala Nagar, Kanpur.

tevse s e s Applicant

(By Agvocate: Sri Kushal Kant)
with

*
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ORIGINAL APPLICATION NO.403 OF logg 4

Suresh Chandra Verma,

s/o‘late Sri R.N., Vema,

/o 127/80 - %U! Block - /

Nirala Nagar, Kanpur.

; : s e s s Appliicanit
» '(By Agvocate: Sri Kushal Kant)

with

ORIGINAL APPLICATION NO.404 OF 1998

Raj esh Kymar, ‘

| s/o Sri Rgn Myrti,

r/o village Dihullia,
Post Office P.P. Ganj,

District Gorakhpur.

;ai . s a e s s spplacant

(By Advocate: api Kyshal Kant )

with

N o ORIGINAL APPLICATIQN NO. 405 OF 1998

Deen Dayal Pandey,
i son of Sri Ravindra Nath Pandey,

8 : r/o presently residing at wuarter

No.5-89 G Baulia Railway Colony,
i i ; Gorakhpur, r/o village Ran Janki Nagar,

Basaratpur, District Gorakhpur,

: shan o o pplidicanit
(By Advocate: Sri Kushal Kant)

with

—

|
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ORIGINAL APPLICATICHN NO.7l1L OF 1998

Girijesh Kunar'srivastava,

aged about 35 years,

s/o late Spi Devi Dayal Srpivastava,
Indra Awas, Houmse No.l4, near
Garibipurwa, Post‘Office Baragaon, -

District Gonda.

. . &#pplicant
(By Agvocate: Sri Kushal Kdnt)

with

ORIGINAL APPLICATICN NO. 712 CF 1998

Pranod Kymar Pandey,
aged about 34 years,
s/o Spi shriniwas Pandey,
r/ o House No. 14, Mohalla Mahraniganj,
Chhotey Lai Ky Hata, near BaXagaon
Police Chauki, P.C. Baragaon,
District Gonda,
Applicant

(By #gvocate: Kushal Kant )

with

ORIGINAL APPLICATIGN NO. 713 OF 1998

Vinod Kenar Shivestava,
aged ahout BOgyears,
s/0o S5pi Devi @ayal drivast%va,
/o Indira Augs, House No.i4
near Giribipu&wa, Post Offéce
Baragaon, Dis%rict Gonda.
; s oL LS Mppldcant

(By advocate:ésri Kyshal Kant )
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A
Versus . ‘
JEx Union of Ipdia through Sgcretary,

Ministry of Railways,

New Delhi.

2; General Manager,

North Eastern Railway,

1 » Gorakhpur.

3  Divisional Railway ilanager,

North Eastern Railv.r?:ay,

Lycknow,

4, Divisional Cgnmercial Llanager,
North Eastern Railway,

Ly cknow.

5 Assistant Commercial Maneger,

North Eastern Railvay,

Lycknow.

sidoa o Hespondents

in all nine Oss,

g

( By Aqvocate: Spi V.K. Giel

counsel fdr the

{ ' Respondenis
4

i

Continued..5
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ORDER ¢ ( RESERVED)

(By Hon'ble Mp. S.Dayal, Ad)

These nine Original Applications filed by
nine applicents raise common issues of fact and law
and have,'thérefore, been heard together and a common

1
{ |
order is being passed. : i
f
{

; s 2. The learned counsel for the reSpondents‘sought

| ' time to file Counter Beply i% OA 1144 of 1998. However,
as facts are identical with pther eight OAs, the learned
counsel for'the‘applicants égreed that the'learned
counsel for the reSpondentS$Could advance arguments : %

¥

on the basis of counter replies in other OAs.
3. These OAs seek the séme reliefs, which are =

(i) set aside order dated 22.12.97,
(ii) set aside charge-sheet dated 25.3.98,

(iii) A direction to the respondents not to

|

\

1
1
t

disturb the WOrging of the applicants

at their respective places of posting
as ilobile Booki%g Clerks, and
(iv) A direction to zwe respondents to continue

to oay regular galary to the appllCdntb

4.  The applicants have %laimed that they had worked

as lipgbile Booking Clerks in the eighties. The reSpondents
|

e A S s o s S S B it ot

are alleged to have cirz culg”eq/adverilbed posts of
Pax t—tndelwoo,le Beooking Gl»rka on a nuaber of times

and the applicants applied hn the basis of their hav

worked in the past for per~3ds shown above, The app11$

claim that they were selecfgd and aop01nted Their pe{

i A

- ia b

i : of uork and dates of appoi
1 ;

z: Y :

sment, as claimed by “the .

IR )
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applicants, are shown below:-
| |
Applicant Period of work Date of apptt
in OA No. as Ijobile Booking- as part_t?ge 5
' ; Clerk as per Mobil e Book ing
applicant's claim QG erk.
Appl icant :
in OA 1144/98 1.8.83 to 30.9.85 22-4-91
Applicant _ : '
in OA 401/98 28:4.83 to 25.2.84 25-2-92
Applicant = -
in OA 402/98 8.2.84 to 31.1.86 3§ 29-8-90
Applicant in
OA 403/98 2.1.83 to 30.7.84 3.4.91
Applicant in o 3
OA 404/98 . 17.2.84 to 2.9.84 ¢ 3.4.91
applicant in ; :
OA 405/98 L.6.84 to 20.1.86 3.4.91
Applicant in :
OA 711/98 3.7.% to 30.12.&4 3.4.91
#Applicant in : .
OA 712/98 3.7.84 to 30.12.84 3.4.91 iy
N
Applicant in ¢ ( ;
OA 713/98 2.11,83 1o 26./4:84 3.4.91 i
S) The respondents in their cfounter reply have

denied that the applicants eveh/f;o;é;f.ed as Mobile Booking
Glerks prior to 17.11.66. They have stated that chames
pending against the applicants azé uhat the applicants
had obtained’emplbyment in the yea;;% 1991 azng x/on the
basis of forged certificate that t;wy had worked

prior to 1986 as part time Llobile E)Eooking Clexks.

They have denied that the vacuncv_e of part-time

A
ilobile Booking Clerks were notified/advertised at

different times and the appl'ican'ts%lad been engaged

\}‘i/n response to that. They have stited that as per

L

A

A

SRR e
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Railway Board Circular dated 6.2.96, applications
were invited.bi'way o@ reinstatement from those who
had worked prior to 17.11.86 and appointments had been
made on the basis of working day certificates produced

by Mobile Booking Clerks, The applicants had submitted

.appllcatwons along w1 h forged cer*lflcates and secured

employment. Ihey have denied that the departmental
proceedings against tle applicant stood fully concluded

and have Stated that arder dated 22 12.97 was not an

u;

order of punlshnent om the basis of enquiry held against

the appllcanta but an order of p rlng of f which was

l}

su5pen31on by order dated 22.4.98,

s

converted to o*der of

s\

The aPOlLGontO had be~n given cen;ordry status by order

dated 2.6.97 w;»h efI oct from the Jata of their appoint-

i
ment and a new;chargcﬁheet was served on them for the

sane charges ojz 25.3.p8.

L
B

6. The lmorned ounsel for ghe applicant Sri Kushal

4

Kant and 7ea1ngd COL;,el for the zxespondents Spi V.K.

1
Goel have beem‘heard;und pleadings Seen by us.

764 ”_vounsel for the applicant in the

the llgﬂt of f ealed by thq respondents in

their counter reoly lao conf inesd lls argunents to

:
inadmissibility of dcﬁnovo proceegings including a
- p

new cauzgeohoqb. contended th@§t the disciplinary

authority hedi Lo uCt in accordanc@ with provisions

of Rile 10 (2 ﬂ of cn

&
Hailway gergan?b (Discipline
4

f=

and «ppeal) zulns,

O\

8. Rule .Lo'kz) of Railway

Servants (DlS¢lplln t, Appeal) R Qev, 1968 reads

SR
mmﬂ%ﬂ%ﬁ%

e
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as follows:-

-~

‘% 10. Action on the inquiry report:

J-- e e e 00 00 00

rite o

2. The Disciplinary Authority, if it is

u

not itself she inquiring

authority may,

for reasonsi to be recordasd by it in

v

“

writing, reiit the case to the inquiring
‘authority for further injquiry and report

and yhe ingiiring authority shall thereupon

proc%ed to
3

inquiry according

to the provisions of Rule 9 .as far as

may ode.®

=

He further contended thd

for guidance of subordi’?te officers

in vernacular of ithe Chj

as been interpretted

§in the circular

Officer, Ngorth

Egstern Railway, [Gorakh
9.10.98 in which jhe has
provision for only furt

i

enquiry and has qdmonisfizd them to f:

of: this . tule strictly.

2

i gt
8. The leakned coy
firstly placed xwlianceé

of Central Adinin stratig

Vs, Upion of India &

conflicting judghients

considered to_fo@nula.ﬁ

the defily- d workeis o

empl oy
gove rri

applidation
pertaining t

entergained @nd decide:l by
Adninistratif o

;cheir s%§Vi§

tur, No. E/74/7/Part 8/11 dated
48 3

4 2
#hent ioned thét Ryle 10 makes
lor enquiry a%d not a de novo

11lovw the provisions

applicant has

8 %9 whether

dirial workers

s 5 1

ARG
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" The answer was:

" Eor the reasons indicated above, wWe are

~of ‘the view that although a casual labourer

does not hold a civil post, he is in the

service of the Union. He is essentially

_in the civil service of the Union. We hold
the‘sane,:.yiezv in respect of a civilian
'Sim:'.lalfl‘;vyb employed in the' Defence Services
'wl?o is not a member of the amed forces of
the Union. We are further of the view that
the Central Adninistfafive Tribunal has
juriSdictio‘n'to entertain the caseé of
casual‘ labour/ daily-rated/daily wager

under Section 19 of the Act and also in
similar cases in Transferred &pplications

under Section 29 of the Act."

i-(; is clear from this that the casual labourers

will not be entitled to protection under Article 31l

of the Constitution of Ipndia as his continuance as

casual labour depends on availability of work in

the unit, in which he is engaged and he can be engaged

and disengaged freely on account of intemittent o

availability or non-availability of wozk.

9 The learned counsel for the applicant has

secondly placed reliance on theDivision Bench order of
Gentral Agministrative Tribunal, Galcutta in Biraka
l?ebara Vs. Union of Ipdia and others (1989) ll ATIC 99,
4in which in respect of same charge-sheet penalty had

oy

~ been imposed and appeal filed by the applicant against

o . the order of disciplinary authority ih the first
\ cha:ge-sheet\v»{as not. decided, although the respondents
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claimed tbat the appellate authority had Qrdered'

a fresh enquiry due to some irregularities noticed
in'theoriginal proceedings. Byt, they were unable to
produce any order of the appellate authority. Iﬁe

Division Bench held as follows:

" In the absence of such evidence to show
that the appellate authority had indeed
quashed the original proceedings and ordered
a fresh enquiry, we cannot but come to the

conclusion that this is a case of fresh enquiry,
we cannot but come to the Conclusion that this
is a case of fresh Charge-sheet being issued

by the same disciplinary authority in respect
of charges for which a penalty hadg al ready

been imposed on him. We have, therefore,

no hesitation in quashing the ﬂhpugned charge-
Sheet dated 10-9-1980 (Annexure D, Pg-12 to

the application), »

10 The learned counsel for applicent thirdly
pl aces ;eliaﬁce<on judgment of Caléutta High Court
in Caicutta Municipal Corporation dnd others Versus
S.Wajid Ali and another 1993 (2) SLk 631, But this
judgmeﬁt is also of no help, as itiis based on the
interpretation of Commissioner!s Circular No.6 dated
14.6.1979, which is at variance with Ryl e 10 (2) of

Raiiway Servants (DiScipline and Appeal) Eules,l968.

Besides on merits also, the respondents were found

-

not entitled to proceed against the petitioner

}5;i?resh.
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i, The learned counsel for the applicant further |
- placed reliance on an order of the Prlnc1pal Bench

‘dated 30 6. 97 in O.A. 2717 of 1993 between Sri Kartar
Singh Vs. Upion of India and others, in which the
‘ appllcant'clanned to have worked as casual labour

from 15 7 78 to 14,11.78 and obtained emplowwent as

'Sub-cleaner subsequently on the basis of his previous

worklng An enquiry was conducted against the appl icant
in which important witnesses were not examined. The

disciplinary authority did not accept the report of

;‘ o Enquiry Officer and passed orders for holding a de novo
. enquiry which was conpleted and applicant was disnissed
from service w1thout being served with a copy of the

enquiry report, The dppellate authority on that ground

set aside the order of disciplinary authority  and

discipl inary authority passed order of renoval after (,ﬂT\
Supplying a copy of the enquiry ropo t to the aopllcant. ?%@gi”

The appellate authority did not con, Jer the points

raised by the applicent in his enqu i report and

€ nentsS of the

i : . bassed a non—speabﬂn( order. The 4 u

Supreme Court in K.[R| Deb Vs. Collkdi®r of Central

Excise, Shillong, ATH 1971 SC 194%* V. Ramabhadran

VS. Union of Ipdia 1992 (l) SLJ (L\ 26 were relied

upon to contend the: iwf there is g}} efect in the

$

énquixry conducted byithe Enquiry U

w,tmmenﬂrmw

Authority cen direc: Ln enquiry of £ to conduct

! further inquiries bJu it cénnot dif a fresh enquiry

to be conducted by vcne other ufflce
i

observation of the up@x Court has @e

The following

- cited in this
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case:~ i "

"It seems to us that Rile 5, on the face ot ~
it, really provides for one inquiry but it -*
» may be possible if in a particul ar casge
‘ there has been no proper inquiry because
same serious defect has crept into the
inquiry or some important witneSses were
not available at the time of the inquiry
Or were not examined for same other Treason,
the Disciplinary Authority may ask ﬁhe
Inquiry Officer to record further evidence.
But, there is no provision in Rule 15 for
completely setting aside previous inquiries
on the ground that the report of the Inquiring
: Officer or Officers does not appeal to the
/ Disciplinary Authority. The Disciplinary
Authority has enough powers to reconsider
the evidence itself and come to its own
conclusion under Rule 99,

It is stated that Rule 15 of CCS (CCA) Rules:
was in pari materia with Rule 10(2) of Railway Servants

(Discipline & Appeal) Rules. The Division Bench
observed that the procedure adopted by the Disciplinary

Authority in ordering de novo inquiry through another

enquiry officer was illegal. However, the directions
given were that the appell ate Authority would reconsider
the case and pass appropriate orders after hearing

the applicant. This direction is at variance with

its observations and, therefore, it cannot be said

to lay down the proposition that de novo enquiry p

is not pemissible,

1o Lastly, the learned counsel for the applicant
Placed reliance on the judgment of Hon'ble Supreme
Court in Qenuﬁy Secretary o Govermment Prohibition
and Excise Department for. St.George iladras Versus

M. Bappu 1995 Supp (1) scc 185. e reproduce the
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paras 2, 3 and 4 of thé judgment below:-

" 2, We have heard the learmed counsel for'tbe
appellant and the;reSpondent in person, We.
enquired of the respondent if he wants the
services of an advocate but he said he would
like to iaxgue the matter himself, -

3. It appears fran the order of the Tribunal
that ‘an enquirgy was initiated against the
respondent on the allegation that he had produced
F fake school certificate of his qualification
for entry intoAthe service, . A complaint was
also lodged against him with the police. The
Tribunal has by the impugned order quashed the
p@lice investigation as well as the departmental
ehquiry and has directed that not only he be
‘reinstated in sergice but also be pramoted to f
the next higher post. The State having been |
; aggrleved by that order has preferred thls i
appeal., i f

4, The learned counsel for the State submits
. that he does not question the Tpibunal's order il
quashing the police investigation but he states |
that the department's right to enquire into the t
genuineness of the certificate produced by the !
respondent for seeking employment cannot be
denied to it merely because subsequently he has
produced another certificate of another School. |
The respondent states that both the certificates
are of the schools run by the local authorities.
.Be that as-it may, the._fact remains that he ;
5écured employment on the basis of a CeITlflCaLe
which is alleged to be fake. It is another
thing he may have produced another.certificate
of another school, the genuineness whereof may
dbt be questioned. Byt counsel submits that
it is difficult to understand how the Tribunal
can refuse the department from proceeding further

w1th the departmental enqulry in regard to the
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e

production of the fzke certificate. Ve appreciate
this submission and allow the appeal to a‘;ﬁnited
extent only, namely, that if any departmental
enquiry is initiated and is pending against
him, the samne may be completed within six months
from today but this order will not pemit the
department to initiate a fresh enquiry if one
is not pendipg. We, however, make it clear that
the respondent will be pemitted to continue
in employment and will not be placed under
suspension during the enquiry. We also make
it clear that,as ordered by the Tribunal he
will be given promotion subject to the result
of the enquiry, The appeal is allowed to the
above linited extent only with no order as to
coshs.

This judgment also appears to be of no help
because the Hon'hle Supreme Court has only leid down
oc
that a fresh enquiry cannot be initiated in tha#z case,

if no enquiry was pending.

13. The learned counsel for respondentS contested
the claim of the learned counsel for thé applicant by
‘contending that the order dated 22.12.97 was not a
punistment order, that the stage of Rule 10 (2) had not
been‘reached and the chargesheet was withdrawn before
that stage énd thaf +he order of withdrawal has not
been challenged, He has stréssed that the respondents
had a right to withdraw, cancel and issue a new charg e

sheet.

14. That first issue, Which arises is whether the
_applicants establish that they had been served with

enqﬁiry report, had furnished their reply, and thereafter
order dated 22.12.97 for their removal was passed and
subsequently, by order déted 24.'3.98, charge-sheet dated
3.12,.93 and order dated 22.12,97 were withdrawn.
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15.
15: We find that the applicantg had not been
able to establish that the enquiry culminating in ,
order of punishment was withdrawn. They have merely
50 built up their case without believing it to be
true. The reSpohdents have claimed that ;rder dated
22.12.97 was for.putting the applicants, who were
casual labour, off work anounting to their suspension
and it was subsequently called SuspenSion by another
order dated 22.4,98, The order dated 22.12.97 cannot
be taken to be an order of punishnent.éfter considering
enquiry report and defence statemenb of the applicants
pursuant to fhe service of the enquiry report on then,
If that had been the case, the applicants would have
béen infomed of their right to file an appeal against
this-brder within forty five days. The nomal response
of the applicants in any case would have been to file
an appeal on receipt of order dated 22.12.87, if they .
had taken it to be punishment order. The order of
withdrawal of charge-sheet dated 24.3.98 merely states

that charge-sheet was withdrawn on account of technical

- reasons. The respondents have explained the circumstances

of withdrawal of charge-sheet through a supplementary
written_réply in which they have mentioned that the
charge-sheet dated 3.12.93 was issued when the applicants
Were casual mobile booking clerks and were not entitled
to a departmental enquiry. The applicants were granted
temporary status in Juyne, 1997 and could have been
subjected to departnehtal broceedings only after that
date. Therefore, charge-sheet dated 3.12.93 was

Withdrawn and was substituted by a Similar charge-sheet

XL?ated 24.3.98,
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16 The second issue i$ Whether any prejudfg;
has been caused to the applicants by withdrawal of the
original charge-sheet and to substitution by another
charge-sheet, Oyr finding is that the enquiry report
on the basis of the first charge-sheet treated the
: charge of submission of forged certificate of having
worked as fully proved, The applicants have assailed
the procedure adopted by the enquiry officer on grounds
of non-Supply of documents, on-exanination ofxnaterial
witnesSses, and nor—-conducting of the entire enquiry in
accordance With principles of natural Jjustice in
several other ways. Under such circunstances, no
prejudice is caused to the applicants of the respondents
conduct the entire proceedings afresh. The issuance
of a fresh charge-sheet for reasons mentioned in earlier
paragraph, especially in a situat ion when the second
charge-sheet is in essence similar to the first charge-
Sheet and merely corrects the prééedural error of
issuance of the first charge-sheet, when the applicants
had not been conferred taﬁporary statu;,also does not
lead to any prejulice +to the cause of the applicahtS.
The applicants bave the opportunity to defend thanselves
in proceedings which hopefully Shall be conducted in

accordance with principles of natural justice this time.

L7 The third issue is whether the applicants
have been able to establish that there is an ahsolute
ban on conducting de novo proceedings eméanating from
the judgnents citeg before us. We are of the view

that the Courts have mérely held that the de novo
departmental proceedings were not warranted in the
facts and circunstances of those cases and do not 1ay
down any 1aw absolutely banning de novo proceedings.

»

e
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18., ..« The fourth and last issue is whether the

L prov:Lsmns of Railway be:r.vants (Dlsclpl.me and Appeal )

'Eu1es 1968 ban de ‘novo. proceedings. The learned

counsel for the appl;Lcants had relied upon the Jj udgment
of the Apex Court in K R Deb's case. Byt, the ratio _
" of the case is that Rile 15 does not authorise the |
-disciplinary auth&kity to set aside previous. eénquiry
. on the ground that the report: of 1nqu1ry1ng officer

v does not appeaﬁ, thg_dlsclpllnary authority. We have

already seen.that the initiation of departmental .

=y

proceedings afresh by issuance of a fresh chaige-sheet f
~wasS not for any dissatisfaction of the disciplinary
authority with the report of the Enquiry Offiéer but

- for other reasons; which are cbgent. The applicants

“have, therefore, not challenged the withdrawal of

the charge-sheet,

\
19. In our view, the applicants are not entitled ,f
to any relief and the applications stand dismissed » H

. With no order as to costs. The respondents may proceed l

W1th their departnental enquiry against the appllcants

on the basis of charge-sheet dated 25.3.1998,
N

T e
|



