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CENTRAL ADMINISTRATIVE TRIBUNAL ALLAHABAD BENCH:
ALLAHABAD

Original Application No.285 of 1998.
ALONGWITH
ORIGINAL APPLICATION NO.184 OF 1997

>
Allahabad, this the jﬂ[)k day of Mmﬁ o006,

I Hon'’ble Mr. K.B.S. Rajan, Member (J)
Hon'’ble Mr. A.K. Singh, Member (A)

Rajendra Pal Singh,
s/o Sri Sampat Singh, ' J
E.DLD,A., |
pilkhana Post Office, 4
District — Aligarh, 01, 124

....Applicant in O.A. No. 285/98

(By Advocate : Shri S.K. Om)

Versus
1. The Union of India, Through the Secretary
(Posts) ., Ministry of Communication, GOV 1

India.
2. The Director General (Posts), Dak Bhawan, New

Delhi.

R he B Chiiof Postmaster General, 1% Bis Circle,

Lucknow.
4 The Senior Supdt. Of Post offices, Aligarh.

.. .Respondents in O.A. No. 285/98. :

(By Advocate : Shri S. Singh)

O.A. No.184/97.

Ashok Kumar Sharma

S/o Sri Makhan Singh Sharma,

Extra Departmental Pacru (E.D Pacru)
in the office of

superintendent of Post Office,
Aligarh R/o 19/280 Gambhlrpur, Aligarh.




....Bpplicant in O.A. No. 184/97

(By Advocate : shri S.K. Om/ Sri R. Verma)

versus.

1. The Union of India, Through the Secretﬁry,
Ministry of Posts and Telegraphs (Communication)
New Delhi.

2. The Director General (Posts), New Delhi.

3. The Chief Postmaster General, 050540 Circle,
Lucknow.

4. The Post Master General Agra Region, 8ol (Catieciliz
Agra.

5. The Senior Supdt. of Post Aligarh.
.. .Respondents in O.A. No. 184/97

(By Advocate : shri S. Singh)

ORDER
By Hon’ble Mr. A.K. Singh, A.M.:

OA No. 184 of 1997, filed by one Ashok Kumar
Sharma and OA No.285 one ALK f.il.ed by Rajendra Pal
Singh involve common points of law and identical facts
and hence are belngd disposed of through one commuon
order. Both the OAs have peen filed against the
decision of Respondent No.4 cancelling the selection
of the applicants for the post of postal Assistant

vide order dated SR A0) O

2 Brief facts of the case are that the respondents
issued an advertisement for selection to the post of
postal Assistant 1in Aligarh Regilon, Aligarh on

115.45,.1896 inviting application from eligible




candidates. As these applicants were Extra

consequently depertmental

Departmental packers and

d 50% of the posts were to be filled in

candidates an
1 candidates, they were

from amongst the departmenta
r in the aforesaid selection.

fully eligible to appea
st and as

Accordinglyy

well as compute

per instructions laid down for such

I 20.8.1996 as

selections.

e declared succeesful at the

Sk The applicants wer
aforesaid tests vide order dated 6.9.1996 and
accordingly were sent for training of 75 days at

while they were

postal Trainilng centre at Saharanput.
undergoing, training rheir services were suddenly
3.2.1997 as per @& communication

terminated w.e.f.
received from Senior Superintendent of Post Offices,

Aligarh, Sedeel Aol NERT

Reing aggrieved by the aforesaid decision of the
|

4.
above (herein to be |

respondents, applicants named

referred to as ‘applicants'] have filed the present

oA, on the following grounds

(1) No show cause notice Wwas issued to the

applicants pefore passing of impugned

of thelr

cancellation

order of

.‘-{h' -



appointments to the above mentioned post

and hence the same 1S pad in law.

(ii) Respondents in cancelling the appointment
of the applicants, have relied on the

guidelines that “only those candidates

will pe selected who acquire 10% less

marks vis—a-vis the marks obtained by the

I 1ast successful candidate in the previous

open Direct Recruitment category

concerned.” If in the last open Direct

Recruitment held in 1995, the percentage
of marks obtained by the last successful

candidate Wwas 53.52%. Hence, the bench

mark for the present selection in the case _{
of departmental candidates Wwas fixed at |
43.52%. Since the applicants in both OAsS

namely Shril Ashok Kumar Sharma and Shri

Rajendra Pal singh could not achieve the
pench mark sO fixed theilr jppointment were
cancelled Dby the Chief Post Master
General, Lucknow, OI review, which was not
correct in law. Applicants place reliance
on the 7judgment dated 2.9.1994 passed in
OA No.700 of 1991 decided by Calcutta
Bench of Tripunal in the case of Deepak
Kumar Das Vs. Union of India and others,
wherein our learned brothers have held

M that even if any procedural irreqularity

'fa [ _ »
.-| - h:.‘ I L B i e o T r " _— = et : -
S e : -t

] ‘i‘.




occurred 1in any selection and applicant
had already been appointed, then IS
incumbent on the respondents tO give a
show cause notice pefore cancelling their
selection and in the absence of such a
notice, the cancellation of appointment
would be illegal. gsince the facts of the
present case are similar and nNoO such
notice has Dbeen given to them, the
applicants argue that the cancellation of
their appointment by the respondents 1S

bad in law.

(AN The applicants further argue that they

have also been discriminated vis-a-vis,
one Veerpal Singh, who was junior to them
as per select 1ist as his name figured
much below them 1in the panel of selection
and had also not qualified in the written
test by securing the bench mark SO fixed
the respondents waived this condition
without good and sufficient reasons. But
they did not extend the same consideration
to them despite repeated representations
made to that effect. Hence, this action
of respondents 1n discriminating them
against a similarly placed person 18
illegal, arbitrary and violates Articles

14 and 16 of the Constitution of India.




Accordinglyy the applicants pray for the

following relief (s)

(1) To quash the impugned order of

terminatien/bancellatien. of the
appointment of applicants dated
4.12.1996 and 27.1.1997 of

Respondent Nos. B4 & 4 1i.e. of
Reviewing and Appeinting'ﬂutheritiee
respectively.

(2) 9 1Io direct the respondents to post
the applicants as Postal Assistants
with eonsequential penefits from the

due date i.e. the date of
terminetion/bencellatien. of their
eppointment (w.e.f. 3.2.1997) .

(3) To direct the reepondents to pay the
cost of this petition.

or

(4) To grant any other relief as this
Tribunal considered proper and just
in the circumstances of this caseé.

5. Respondents; on thelr, part have opposed the OA

on the followind grounds:

(1) Though the petitioners: who  are pxtra
Departmental Agents and were fFulfilling the
condition for recruitment to postal
Assistant Cadre, against Departmental Quota
and had also passed the prescribed tests and
were declared successful vide memo dated
6.9.1996 1n the recruitment ro the cadre of
postal Assistant and accordingly were sent
for trainindg, thelr selection was found
erroneous, On review, DY the Chief post
Master General, 10f )5 circle, Lucknow and
hence ©OI his direction respondent NO. 4
cancelled the appointmeet of the applicants
vide order dated 4.12.1996. coples of the
aforesaid Memo  WwWere endersedh to other

authorities also including the principals

o e




(2)

(4)

Postal Training College Saharanpur for
arranging relief of the applicants from
the Postal Training Centre Saharanpur. On
relief from the aforesaid Training Centre,
on 3.2,1997, the applicants rejoined their
duty at their present posts as Extra
Departmental Delivery Agent and are working

in that position since then.

That since the impugned order has no
relation with the conduct of the applicants;
there 1is no legal requirement for issue of
any show cause notice to them before

cancellation of their appointments.

Respondents concede that the applicants
preferred a representation against the
impugned orﬂer of cancellation to Post
Master General and Director General, in
which they had also desired to know the
reasons for cancellation of their
appointment but received no response from
these authorities, as it was not considered

“desirable”.

That in the case of Shri Veerpal Singh, the
bench mark was waived by Respondent No.3,
“as he belongs to preferencing community
while the applicants belong to other

community.”

On the basis of the above, respondents submit that

the OAs

accordingly should be dismissed.

in question are devoid of merits and




on The applicants a

s well as respondents were heard

in person through their respective counsels on

e also allowed to file their written

AW19R0.0 0 6 and wer

In thelr oral hearing as well as in

submissions.
their written submissions; learned counsel# reiterated
their arguments and submissions made in thelr original

application and counter affidavit respectively.

¥l We have given our thoughtful consideration tO all

of this case; the argument

facts and circumstances

and have also perused the

advanced DY both sides

records.

the respondents have clearly

B. Wwe find that

admitted the averments made by the applicants when

they state:-

nation and
dated
tal

s appeared Aneerne exami
successful vide memo

nt to the cadre of POS
against outsider

The petitioner

was (were) declared

6.9.1996 for recrulitme
in Aligarh Division

pssistant
commnnicated to the

quota and. the result wWas
petitioners including other successful
candidates. The petitioners alongwith other

ordered to be attached to

candidates was (were)
e LS

for Practical Training O
S Az EEK and after
ordered TO

Aligarh Head Office

days w.e.f. 12 IO C 6T

completion O TR ENNS

he theoretical training €
6.1.1997. While

training, Were

attend t o be imparted at

P,T.C. saharanpur from
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petitioners were undergoing this training at
P.T.C. Saharanpur, they were informed vide memo
dated 27.1.1997, that after review of the result
of the aforesaid examination by the Chief Post
Master General, 6] Circle, Lucknow, the
selection of the petitioners were found erroneous
and accordingly their appointment for the post of
Postal Assistant was cancelled vide memo dated
4.12.1996 of Senior Superintendent Post Offices,
Saharanpur. A copy of the memo was also sent to
Principal Postal Training Centre for relief of

the applicant from their post forthwith.

Accordingly the petitioners were relieved on
'3.2.1297 from the Training Centre Saharanpur. The
petitioner, after being relieved from Training
Centre joined their duties at thelr present post
as Extra Departmental Delivery Agent, Pilkhana,

and are working there since then.

), Respondents have made these averments in their
counter affidavits in respect of both the applicant
namely Shri Ashok Kumar Sharma in O.A. NO.184 of 1997

and have made common points in support of their cases.

10. From the version of the respondents we find that
they have not advanced any convincing reason for
cancellation of the appointment of the applicants
speclally when an altogether different view was taken
in respect of a similarly placed person. Moreover when
they were eligible for the pnét and were selected for

appointment as Postal Assistant by the Competent

L
4
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Authority after they successfully completed at the
selection there does not appear tor be any valid reason
or juetificatien for eancellatien of their appointment
subsequently. The counter affidavit of the applicant
is completely sylzent on this | polnt. uEveED when the
applicants made representations to Director General
Post & Telegraphs, New Delhi vide thelr letters dated
12.9.97 & 22.9.97 and copies of the same Were also
duly endorsed toO chief Post Master General Lucknow for
redressal of their grievances as well as to know the
reasons for cancellation of their appeintmente,'there
was no response from them. The action of respondents
in cancelling the appointment oftastne applicants
without any valid reasons 1S clearly arbitrary. In the
case of Praveen singh Vs. State of Punjab and others
(reported 1n 2001 (2) SLJ 2750 SG Rt hetE Lordship of

Supreme Court observed that administrative OF quasi-

judicial authority empowered TO make selection and

appointment although is free to adopt the procedural

aspect, cannot be allowed to act contrary to fair
play, good conscience and egquity. Arbitrariness 1S
impermissible under Article 14 of the constitution of
India. Their Lordships have further held that
‘Arbitrariness being opposed to reasonableness is an

antithesis to Tawid.

11. Hence impugned order of cancellation of

appointment of the applicants without assigning any valid

e
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reasons for the same 18 not only arbitrary put also

pad in law. Hence it does not stand the test of

_judicial scrutiny. 1+ has been held by the Hon'ble

}o

Sopreme court of Tndia in S. Govind Raju Vs. KSRTC and
another (Reported in AIR 1986 SC pade 1680) that “once
a candidate is seleoteddand his name 185 entered 1in the
select 1ist  for appointment in accordance with the
regulations (he) gets =& right to be considered for
appointment as and when vacancy arises. rRemoval of
name from the select 1 sERnes serious consequences.
Consideration for
He forfeits his right ofLemployment (to the post) in
future. Principles of Natural Justice will Dbe
attracted and he will Dbe entitled for an explanation.
The Apex Court has held the same view 1n another case€

of Sarwan Kumar dJha WASh.  RAEGAEE of Bihar decided on

1 S lab e TLEReNE {(reported 1n (1991) 16 ATC - 937 SC}.

12. In this case, the applioants' names not only
figured 1in the select l1ist for appointment to the post
of Postal Assistant, but they Wwere only appointed to
the post and accordingly sent for training. The orders
of appointment consequently became operative after the
applicant joined the service. They were also eligible
for appointment under the rules, for the post in
question and that 1s why they Wwere allowed to SHILAREG T
the aforesaid examination. Hence they acquired @
vested right to hold the post. It is an established

1aw that once & pPerson 1S empanelled for appointment
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and subsequently appointed to the post, he acquires a
vested right to hold the post to which he Wwas
entitied. The impugned orders of cancellation of their
appointment without complying with the principles of
natural justice, like issue of a show cause notice and
without giving them an opportunity for personal
hearing etc. is thus violative of the principles of
natural Jjustice and hence not sustainable in law.
Reliance 18 ‘plaéed in this regard on Supreme Court
decision in the case of Sarwan Kumar Jha Vs. State of

Bihar (Reported 1n (1991) l6 ATC-=937 SC)

13. As regards the allegation of discrimination
leveled by the applicants, Wwe€ find that applicants
have certainly been discriminated vis-a-vis one
Veerpal Singh, another candidate, who was similarly
placed. There is no explicit explanation for doing so.
However respondents have dropped some hints in Para 22
of their counter affidavit dated 24" of May 1998 1in
0.A. No.285 of 1998 (Rajendra Pal Singh Vs. Union of
India and others). Para 22 of their counter reads as

under: -

w02  That in reply to paragraph 5(6) of the
petition, it is submitted that the case ofinShzl
Beerpal Singh was decided under the orders of

respondent NO. 3, (Chief P.M.G., Lucknow) as

he belongs to preferencing community while




13

the petitioner belongs to other

community.” Nothing can be made out of

the aforesaid averment. Though  not {

specifically brought out in their counter |

affidavit, by the respondents, the applicants \

refer to condition No.Z, of advertisement dated
2.4.1996, as one of the possible grounds for |

cancellation of the aforesaid orders of }

appointment of the applicants. Condition No.2

which, reads as under :-—

According to this condition, “only those candidates
will be selected who acquire upto 10% less marks vis—-a-vis
the lowest marks obtained by the last successful candidates

in the open Direct Recruitment held, previous to the

aforesaid recruitment.” Since the applicants failed to
obtain the required pench marks, as iper the above
guideline, their selection was found erroneous Dby the Chief
Post Master General, Lucknow i.e. respondent No.3, and on
his direction, respondent No.4 namely Senior Superintendent
of Post Offices, cancelled the order of appointment of the
applicants, even after the same had become operative as the
applicants had already Jjoined their training 1n Eostal
Training College, Saharanpur.

1t is on record that in case of Veerpal Singh, the

chief Post Master General relaxed this condition,

e
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without giving any adequate Or valid reasons Tor the

same. The Memo No.SSP/Con/96 dated 28.11.1997 issued — | 1
by the superintendent of Post Offices, Aligarh, in !
this regard, reads as under :- |

wWhereas in pursuance of C.P.M.G., U.P. Circle,
Lucknow memo No.Rectt/M-12/PA-SA/Agra/96/6 dated {
4.12.1996, the result of Shri Veerpal Singh (Roll !I
No.ALG-60) was cancelled vide this office memo :
No.SSP/Con/96 dated DTSR O ]

The memo under reference further sates that after
review of the result of the said candidate Shri

Veerpal Singh at Directorate level “and in view of the

T

instructions contained in Chief PMG, UP Circle,
Lucknow DO letter No.Rectth—lZ/PA—SA/Agraf96/6 dated |

NI EeN 10 OF/ S ARt e orders for cancellation of selection

of Shri Veerpal Singh (Roll No. ALG-60) issued vide

this office memo of even number dated 27.1.1997 is i
hereby cancelled with 1immediate effect.” (Memo No.

Rectt./M-12/P.A-S.A/Agra 96/6 dated 27.1.1997.

14. The above order, clearly, 1s & non speaking. NO
reasons are recorded therein for condoning/relaxing
the requirement of condition NO.2 for recruitment of
Postal Assistants as notified vide advertisement dated
2.4.1996. Hon’ble Supreme Court 1in Satyen Mukherje’s
case has clearly held that a non-speaking order is no

order at all in the eye of law.

15. It is, therefore, established on record that the

sbove order is arbitrary and hence does not stand the

e e Bt e e
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test of judicial scrutiny. The respondents have tried
to cover in the short comings in the order in para 22
of their counter affidavit in 0.A. No.285 of 1998
which 1is equally non-speaking. plofalzloni=hay,  alie Gz =
settled law, that deficiencies in an order cannot be
made up by filing a counter affidavit. The above order
discriminating applicants vis—-a-vis, VEerpal Singh in
as much as preferential treatment has been eXxtended to

the latter without any valid and sufficient reason.

16. The relaxation of condition NO.2 in the case of
Veerpal 8Singh also suggests that this condition is
also not inflexible and hence, the applicants who were
similarly placed were entitled.tx; the same treatment

and consideration.

1§75 A s such, we hold that impugned orders of
cancellation/termination of the appointment of the
applicants to the post of Postal Assistant are grossly
violative of Articles 14 and 16 of the Constitution of
India. Article 14 reads as under:-
"The State shall not deny to any person equality
before the law or the equal pProtection before the
laws within the territory of India”.

This obviously means that State will observe the

principles of equality amongst equals in all matters.

18. Impugned orders also infringe Article 16 of the

Constitution, which lays down:

f
i}
!
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“16(1) There shall be equality of opportunity

Hoye =yl citizens in matters relating to

employment or appointment to any office under the

StEatenin 4

Since the impugned orders, clearly infringe
Article 14 and 16 (1) of the Constitution of India,
the same are accordingly quashed and set aside.
Consequently respondents are directed to restore the
appointment of the applicants to the post of Postal
Assistant with effect from the date of their joining
the training course in pursuance to memo No. Bl/Gen/-
34/Trg.-Class/IV dated 20.12.1996. Applicants will
also be entitled for all consequential benefits
including seniority, promotion etc. on reinstatement,

which are available to a regular employee in that

grade.

19. Both the 0.As are accordingly allowed with no

order as to costs. lﬁi;f?fﬂffﬁqi(iffﬂr
He:ﬁa\r(\A Mﬁ Member-J
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