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OPEN_ COURT

CENTRAL ADMINISTRATIVE TRIBUNAL
ALLAHABAD BENCH : ALLAHABAD

ORIGINAL APPLICATION NUMBER 18 OF 1998

TUESDAY, THIS THE 4th DAY OF FEBRUARY, 2003

HON'BLE MRS. MRRA CHHIBBER, MEMBER (J)

Smt. Anjani Bala Saxsna,

aged about 41 years,

w/o Shri Ram Prakash Saxena,

r/o G-1/514, Armapore Estate,

Near Central School (II)

Armapore, Kanpur, eesessApplicant

(By Advocate : Shri Rakesh Verma)

VERS US
<E Union of India through ths
Secretary, Ministry of Defence,
New Delhi.
2. The Director Ceneral,

Ordnance Factories Board,
Auckland Ropad,
Kolkata.

S The CGensral Managser,
Small Arms Factory,
Kalpi Road,
Kanpur . eso+sRBSpONdents

(By Advocate : Shri Amit Sthalekar)

By this 0,A., applicant has sought a direction to
the respondents to consider the case of the applicant for
appointment on compassionate grounds and to pass final
order thereon within a stipulated period.

2. It is submitted by the applicant in the 0.A, that
her husband was working as Upper Division Clerk when he

dis-appeared from the factory on 19,07.1993 and thereafter
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his whereabout é® not known to the applicsnt, Therefore,

aftar uaiting‘bx some time, she lodged an F,I.R. to the

p
Station Officer Inchagrge, Kotwali, Kanpuf on 23,08,1993
(Annexure A-1). The employee had family consisting of
applicant i.e. his widow zged about 41 yearsjy one daughter
aged about 17 years; who is alleged to be handicapped and

a younger daughter aged about 13 years and one son zged

about 15 years. Since all the childrené were minor and she
was M.A, passed with Economics from Kanpur University,

She gave an gpplication on 09,10,1933 requesting therein

that she may be given appointment on compassiongte grounds.
Vide letter dated 27,10.1993, applicant was directed to
submit final report of thé Police so that necessary

action may be taken on her request (Annexure A-3). It

is submitted by the applicant that she approachzd the
Police authorities who noted down on the applicstion itself
that whereabout of her husband are still not known

(Annexure A-4)., Therafore, on 23,.12.1994, she gave another
representation for grant of compassionate appointment but
vide letter dated 10.01.1995 applicant was informed that g
case for compassionate appointment can be considered only
after a lapse of 7 yearsfrom the date of missing of her
husband (Annexure A=5). It is this letter which is challenged
by the applicant and she has relied on 1998 (37) A.T.C. 173,
Mumbai Bench, wherein Tribunal was pleased to hold that

since the husband of applicant was missing it‘uouldrgg

@ reasonaple to wait for 7 years for raising presumption

of death of the employee and in the facts of the case

since the applicant's hubsand was suffering from AIDS)

a lenient view was taken in the matter and respondents were
directed to consider the applicent for grant of compassionate

appointment with the stipulation that in case her husband

appears during the period of 7 years from the date of his

missing and claims to be in service, his claim for
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emoluments for the period, ths applicant remains in service
on the basis of compassionatebappointment shall be ligble

to be excluded for caonsideration.

3. The 0. A. is opposed by ths respondents on the ground
that applicant has coms to the court with unclean hands in as
much as she had b2en claiming compassionat2 appointment on

the ground of missing of her husband, whersas the fact

is that her husband had alrsady died on 19.07.1993, as per

her own applicétion given to the authoritiss on 16.06,1998

on the basis of final report submitted by ths applicant
wherain £he applicsnt was informed by police that her husband's
whereabout is not known vids lastter datsd 10.05.1994,

the applicagnt's husband Shri R.P. 3axena was daclarsd

missing vide F.0. Pt.II No.B853 dated 18.05.19394 (Annaxurs-4)
and action regarding payment of duas outstanding at ths

cradit of Shri 3axsna was alsc initiated and the applicant

was informsd vide office letter No.SAF/106/R/E dated 30.06.1994
to magke harself prasent on any working day (Annaxﬁre CA=5),

The applicant thercafter movadan application on 23.12.1994

for appointment on compassiocnata grounds (Annaxure CA=6).

' However, vide letter dated 10.01.93, she was informed that

aven though payments have bsen preparad but her requsst for
compassionate appointment can be considerad only after a
lapse of gs8ven years from the data of missing of the
Government employees (Annaxura CA-6 & CA-7). Thereafter,

she approached the Governor and on receiving the letter from
t he Govarnor Housa, applicant was intimated vide lsttar dated
08.02.1995 to recsive all her paymsnts. Thus all the paymants
wera made to her (Annexurs CA-10). It is further submitted

by the respondents that in ths meantim2, applicant's husband
attained the age of supgrannuation on 31.07.1997, accordingly,
he was retired in the2 afterncon of the sams day i.s. on

31.07.1997 (Annaxure CA=13). It is thus submitted by the

Faspoqdents that nsither a period of 7 years had lapsed nor

the employse was declarad dsad, thersfors
2
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the strength of the Factory w.s.f. 1997 but in the msantime
applicant also sant a representation dated 17.10.1993

to the Ministry of Defence which is still pending. Therefore,
according to tham, the 0.A. was premature at that stagse.

On the other hand, they have submitted that in her subsaguant
application dated 16.06.1998, applicant submitted a death
certificate dated 26.07.1993 of her husband issusd from
Kanpur Nagar Mahapalika, wheresin the employee is statad to
have died on 19.07.1993 at 118/127 Kaushatpuri, Kanpur.

In her affidavit, applicant had submitted that she could get
this de2ath certificate only through her relatives but they
have submittad that since applicant's husbang is shown to
have died in Kanpur itsslf dsfinitely,applicant would have

came to know within 5 ysars about his death.

4, They have further submitted that applicant's avermants
that her husband died at his residence is absolutsly falss
because the permanent addrsss given by the smploya2e in

his records is village and post Nardoli, District ctawah

and local address was given as GI-514, Armapora &gstats,
Kanpur whils he died at some othsr address. Therefore, they
have submitted that applicant is manipulating the things,

in order to g8t compassiucnate appointmaent. They have further
submitted that Shri Sax=na allegedly disd at Kaushalpuri,
Kanpur and applicant uwas residing at Armapore Estata, Kanpur,
which is hardly at a distance at 4-5 kilometers from the
allagad place. Therzfore, the fact that shs was not guware
about her husband's death is not acceptabls. They havae thus
submitted that it is not understandable as to how applicant
can claim that she was not aware about her husband's death.
Thay have further submitted that compassionata appointment

can be granted only to the members of deceasad employse and

not to ths dspendents of missing employse. Therafore, her claim

is not tenable in law. Thay have further submitted that

Since her case doas not get coverea under circular datad
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16.06.1998, thersefore, she is not entitled to any relief.

They have further submitted that by the office letter dated
12.12.1997, applicant was informed the rule position and
reasons for not considering her case for compassionate
appointment., They have also submitted that her family
pension has been revised to Rs,1396/- w,e.f., 01.01.1996 as
per Vth Pay Commission and DCRG has besn paid as Rs,23,333/-

apart from GPF etc. Moreover, they have also submitted that
respondents referred certifiqgte by the applicant to the
Nagar.Mahapalika, Kanpur for verification but the Additional
Health Officer, Nagar Mahapalika, Kanpur has now intimated
vide his letter dated 16,09,1998 that they have not issusd

any such death certificate in respect of Shri R.P. Saxsn a
nor in the death register of the ysar 1993, name of Shri

R.P, Saxena is mantioﬁed on 27.07.1993 (Annexuze CA-22),

Thus, even the death certificate submitted by the applicant
appears to be false and a manipulated document. In visw of the
facts as explained by them, they have spbmittad that applicant

is not entitled to any relief and the 0.A.jis liable to bse

dismissad.

5 I have heard both the counsel and psrused the pleadings
as well.
6. from the facts as narrated above, two-three things

are absoclutely clear:-

(i) That respondents had already informed the : |
applicant as back as on 12.12.1997 (Anaexure CA=15

that neither 7 ysars of missing had elapsed on

13.07,97 when the applicant's husband had retired
on retaining the age of superannuation nor he uas

declared dead by any court of law. Therefore,
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it is not possible to give appointment ta the
applicant on compassionate grounds. Applicant
has not disputed having received this letter.
Therefore, if she was agcrisved by this letter,
she ought to have challenged this particular
order bscause her own averments in the 0.A, are
that respondents were to co nsider her case
after lapse of 7 years, which was wrong and she
could be given compassionate appointment even
before the passing of 7 years from the date of
reporting of missing her husband,

She had relied on judgment given by Mumbai Bench
in the case of Suati Manohar Pahar Vs, Union of
India but Hon'ble Supreme Court has held in
2002 (1) SCSLJ 68 in the case of Union of India
Vs, Geeta Devi that Tribunal was not right in
granting the pension to a lady on the premise
that her husband had been missing for more than
7 years, thersfore, presumed to have died uhen
the stand of depsndent was tha he had already
been terminated. Hon'ble Supreme Court held
that once the employee was terminated guestion
of granting other relief would not arise.

In the instant case, it is seen that applicant
had reported her husband to be missing on
19.07.,1993 and the applicant's husband was
retired on attaining the age of superannuation
in normal courss on 31.07.1997 by uhich time 7
years had not yet passed. Therefors, her claim
for grant of compassionate appointment on the
cround of her husband missing naturally could not
have been considered by the respondents,
specially when it is submitted by the respondents
that after the retirement of applicant's husband
all the dues which were due en his retirement
have alrsady been given to her, which is not
disputed by the applicant, therefors, respondents
were rimg ht in holding that applicant 's case
could not have been considered for cgrant of
compassicnate appointment.

In the alternative, applicént's counsel had
submitted that since applicant came to know in

1988 that her husband had died in the year 1993

itself, respondnts ocught to have considered
her case for grant of compassionate appointment
atleast on the ground that her husband had died
in 1993, It is seen that when the respondents
verified the fact from the Nagar Mahapalika, KNP
they have given in uriting to the authorities
that no such dsath is entered in the register
on the said date nor any such certificate was
issued by them. Therefore, naturally no
reliance can bes placed on such a document,
authenticity of uwhich itself is doubtful.
Respondents have annexed all those letters issued:
by Nagar Nigam ui th their counter affidavit, if
the contenticn of applicant was to be accepted
that the death certificate was issued by Nagar
Nigam and not by Nagar Mahapalika. A duty was
caste on the applicant to preduce the certificate
from Nagar Nigam along-with her rejoinder to
show that the dsath certificate produced by her
was incdesd issued by Nagar Nicam. No such effort
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has bsen made by the applicant nor there is any
other evidsnce eon recerd to rebut ths contention
made by the respondents, except mere statement
by applicant, therefore, naturally applicant's
stands 1is not sustainable in law.

To In view of the categorical statemant made by the Nagar-
Mahapalika, Kanpur that they had not issued any death
gertificate showing the dsath of Shri R,P., Saxena. I am
una le to accept the contsentior of applicant ’s counssel that

the certificate was granted by Nagar Nigam.and noct by Nacar

Mahapalika, since they have not taken any efforts te showu
to the contrary than what has been stated by the respondents

by supporting their submissions with documentary evidence.

8. Even ctherwise, since all this’time  applicant's claim was

only to grant compassionate appointment tc her on the ground
that her husband was missing trom 19,07.1993 while on 31.87,9%
applicant's husband had already retired and she was already
given the retiral benefits alsoc to uwhich applicant was
entitled to in law, she ceuld not have been given any other
benetit as held by Hun'bie Supreme Court in Judgment Supra.
Therefore, in the given set of facts, no interferencs is
called fer, The O.A. is accordingly dismissed with ne ordgr

as to costs,

MEMBER (3J)
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