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Al l ahabad this the ~fl. day of May , 1998 . 

O. A. No . 957/ 97 

HCN • WR • D. S • B·A--1 EJ A, t:1Et¥J3ER ( A) 
....,.. _ _...... ..... --.... ~ .. ~-----------....... -------.. 
S ubhas h Kum3r Dubey son of Sri Raj Dev 

Dubey , working as senior Clerk in the offi ce of controller 

of stores , N.E . Railway , Gorakhpur . 

·~plicant . 

Shri Sudhir AJrdWdl and Shri S .K. Om: counse l for appli carrt • 

• 

2 . 

3 .1 

ve rsus 

Union of I ndia , through the General Mana ge r 

N. E. Railway , Gorakhp ; r . 

Chi ef personnel Officer, N • E • R ai l 'tJ ay , 

Gor akhpur • 

Chief controller Of Stores , N. E. Rai l i:Jay , 

Gorakhpur . 
~ -

Respondents. 

Shri Lalj i S i nha and Shri pr as h cJnt hlat hur coSinsel for respondt ~ 

0 R D E .B_{RES ER VEDJ 

HO?'l .MR , D , S , B·AjJEJ·& N~NIBER ( .. ~) 

Thi s O, ·A. has been fi l ed seeking a relief for 

quashing the order dated 3 . 9 . 9 7 by v1hich the applicant has 

been tr .Jns ferred with direction to the respondent~ not to 

tr1nsfer the app licant from Gorakhpur to Samastipur . 

2 . The applica nt , while worki ng as senior Clerk 

i n t he off i ce of Chief control ler of Stores , N. E. RaiJ:."ay 

GOrakhpur h(:ls been transferred as pe r ordc. r dated 3 . 9 . 97. 

Bei ng aggrieved, the present O •. A. has been filed on 11 . 9 . 97 

chall engi ng t he tr ans f e r order on the fol l o\ving grounds : 

( a ) .... The appli cant h dS been trans ferred from N. E. 

Rai lvJay Gorukhpur to Samastipur vJhich i s now 

under th~ control of East central Roilway , a 

Q 
- , _____ _ 
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sep ar ate railway i.o ne set up as per notificat ion 
. 

dat c d 29 . 4 . 97 . The opi:.ions "' e r e c al led and the 

9pplicant had not 9i ven dny option f or t r ans f e r 

to the new zone . The c-ener al Manage r N. E. Rail1,vay 

i s not competent to transfer to anot h1? r zona l 

rai l\vay and the r efore , t he t r ans f e r order i s 

il le gal and wi t hout j uri sdi ct i on . 

The applicant l s an e l ected off i ce bear e r of t he 

t h .~ i d i t f th · 1 € recognizea un on an n e rms o e Rai 'Nay 

Board ' 5 l ette r dat ed 8 . 4 .91 , no off ice bearer of 
' 

the recognizGd union c an be transferred without 

i nf or mi ns t he Uni on conce r ned. In r espect of t he 

applicant , no such intimat i on was sent to t he 

l 
I 

I I 

I 
'I 

Union befor e p ass i ng t he impJgned trans f er or der . lri 

( d ) 

3 • 

The appl icant i sthe J oint se·cretur y ofthe N.E . 

Railway Emp l oyees Union and as a repre?ent ative 
o<A...f 

of t he Uni on , he h es brought sever a l i rre gul ar i t i es 
ve 

of t h e r espondents \•Jhi ch halt been report e d i n 

t he NevJs p apcr . on account of t hi s , t he applicant 

has been tr <1nsferred with mal af i de intent i on • 

.Aft er the r easons f or t r ans·~"er h aving been 

disclosed by the respondents in the Supplement ar y count e r 

af f i davi t , the applic ant had fi l ed an amendment app l ication 

to bring on r ecor d the CJddi~tion al aver ments and thC;· 

gr ounds t o c hallenge the transfe r orde r for the reasons 

di s closed by t h e rE:spondont s . Tl~is amendment app licat i on 

.,., a s a l lo.Jcd. The dpplicunt r.as contended that , dS discl osed 

. by the rE: 5pondent s , the trans f e r of the applicant has been 

ef fect~d on a compl aint made by l oca l police officer and the 

c ompetent aut hority hcis passed the or.de r for tr ans f e r 

mechani cal ly \'Jit hout upp lic ution of hi s mind. I n vi ew Of 

this , the t c ansf er or der i s mal af i de in l avJ . 

• 

·- ----- - ·. 
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4 . The r ~~ponc'.cnt.s have contc$t e d the claim of 

t he appl ic dl1t by f iling t he count e r affidavit . The 

respondent s lldve also f iled Supp len1ent a ry Counter affidavit 

to controvert the submissions of the applicant in the 

Rej c i nde r . reply . The respondents h a ve s ubmitted that though 

the Ecist central Railway zone has been created but it 

h c.s not st 2rted f un ctioning independently and the concerned 

division where th e appl i cant had been t ransf e rred i s still 

und e r the control of N.E. Railv1ay and therefore , the 

General Manager North Eastern Raili.1:ay vJas competent t o 

transfer the applic ant to S arnast i p ur. The res pondents 
as 

have fu.rtl1e r st ot '2' d tha:. L· per She circular dated 30.4.97 

ci ted by t h e app lic ant the new zon a l r ailv1ays have been 

only allo1.ved to muke emergency purchases of stores and the 

control ofthe Stores department had not been transferred 

to the ne w zona l r ailway . Further , in te r ms of circul ar 

date:d 6 . 1 2 . 96, no options "~ere c alled from the Stores 
bew 

.Gepartme nt f or trans fer to the b onal r ailv1ay. Ps r ega r is 

the plea of prcrt: ection against tr ans f e r being elected 

office bear e r , t he respondents h ave 51:. ot e d that the same 
have 

is mis construed. The respon dents ~ontonded that the 

office be arer can be tran~ ferre d with the approval of the 

competent aUt hority in the exigencies of ser vice and 

prior app roval of the Uni on i s not necessary. The respondents 

hc'v-J e ver submit that the tra ns fer order dated 3 . 9 . 97 w.:s 

endorsed to ~he Union and the represent at ion ma d:? by the 

Union against the s ame v1as considered by the competent 

authority and reply vJ as sent to the Union . The responoents 
have 
f2l s o r e fut e d the allegation of the applicant with regard 

to press cuttings brought on record by the applicant 

alle ging irregul arities by the higher authorities . The 

r espondents submit that the transfer h as been ordered 

by the competent authority in the administrative interest 

on d there i s no relation viijJ\L he 
~ alleged irreg~larities 

----·~----....... ·--- ·------- ... 
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st cited to ha\E been highlighted in t he prE:5s . The 

. . 
r es pondents have disclosed· that the t ransf€r of t he 

applic ant has been order ed by the compet ent authority on a 

re f er ence receive d f r om l he senior Superi ntendent of 

police> Gor akhpur advis ing that the applic ant i s indulging 
and 

in unl awful activities and has links v-Jit h criminal sLPJaking 

r equest to transfer the appli c ant alongvJit h s i x others out 

of Gorakhpur. Keeping this submi ss ions in view the 

r espondent s contend that there i s no merit in the O. A. 

an d the s a1n3 de5er vcs to be dismiss ed . 

s.· The applic ant has file d Rejoinder affi davit as 

vJe ll as the Supp}.ement ary Rcjoinc e r f o rthe SUppl ement C:1ry 

Counter af f id av it . The applic ant h as controvert ed the 

subm~ sions of the respondents and reite r ated t he grounds 

taken in the O. A. The applic ant submi ts that the 

.respondents hav e dis closed that the applicdnt h as been 

tran5fer.red on a refe r ence from t he st at e police, but the 
' 

c ompl aint made by the loc al police h as be~n never 

communicated t o the app lic ant . The applic ant further 
· facts from the 

conten ds that no verif ication of t h r L;:pp l .i. cant had been 

made as the applicant was not qu es tioned about the s ame • 

The applic ant submits th at one Police I ns pect or at 

Gor e: khpur was agains t the appl-ic ant as he had filed seve r al 

criminal c as cs 0gainst t he police Inspector-4ld it appears 

that he h as man age d his transfox out of Gor akhpur . The 

applicant t hore fore , contends that t h e tr ansfer of the 

applic c? nt had not been done in t he i nter est of the 

admi nist r ation , but t he s u.me had been dome mal afidely and 

on extrGineous consider ations, bec uuse the applicant i s 

invol ved i n the union activities . 

• ••••• pg.4/-
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6 .~ \Ve have hecJrd Shri Sudhir Agr .;iwal . and Shr5 .. 
l 'ea.rned 

S.K . Oni_!:curise l for the applicant , Shri La l ji Si nha and 
learned 

Shri Pr as h c:!)'t ;,\at hurLi:-~:.1n s (tl for t he respondents . ·~e 

have carefully considered the material brought on record . 

7 . -As per order dated 15 . 9 . 97 i t \.'las provided 

that s.tatus quo shall be maintained with regd.rd to the 
stay 

tr ans fer order . This i nteriny'order was extended from time 

to time and continuee( till pronouncement of the order • 
• 

a. Duringthe hearing the l earned counsel for the 

applicant cited the foll ov1ing j udgment s in support of 

his cont ont ion : . 

i) Dinesh chandra Kansal vs . St ate of U. P . 0nd 

othe rs reported in 1991 ( 63 ) r .L.R. page 19 

ii ) ~\ohammad Hanif vs. Union of In dia and others 

reported in (1989 ) 9 A. T .c., 78 

iii) State of !J . P . and another vs . sheshman i Tripct.hi 

r eported in (1991) 2 U.P .L. B. E.C., 1303 

in 
9. Before goin~to the merits of the issue 

~ involved. the v•rious cit.tion .relied upon by the •ppli­

Cint sh•ll be bllefly .reviewed •nd .r9tio. of their •ppli- · 

c•tion te the case of the •pplic•nt , sh9ll be considered 

•t the proper pl•ce when tne v•ri~us grounds .r•ised by 

the •pplic•nt ch•llengif:9 the impugned tr.nsf er •.rde.r 

•re censide.red • 

Dinesb Chindri l<jnsil ys, ~tite of U.P.: In this C•S•# 

the petitioner w•s ~ 9ccused of h•ving committed. S&l'Ve.r•l 
irregul•rities in his offici•l duties •nd en •ccount ef 
this. he w•s tr.nsfe.rred. However, no inquiry w•s cenduC­
ted with .reg•rd ~o the ch•rges. The Hon'ble High-- ~ourt 

h•s held th•t the tr.nsfer w•S by w•Y of punihhment 9nd 
no opportunity h•d been given ~e the •pplic•nt of being 
he•.rd bef o.re imposing this punishment. Ihe' Honlble 
~High: court. theief o.re, qu.shed the tr.nsfer •rder 

•S not being sust9in9ble •S the s•me c.rriaJ-stigm• •nd 
being violative of p.rinciM.i.-s::S of n•tur9 1 justice. 61 •••• pg. -

• 

·-·~~-~ - ....._...._ -
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2.Mohd. Hinif ys. U.O.I. & Others ; In this cas,e, the 
compl•int wes m•de •9•inst the •pplicent by the riv«l 
union to the higher euthorities. The higher euthority 
efter m• king some inquiry, tr9nsferred the ipplicint 
without essocieting the petitioner with the inquiry. 
It. was elso noted th•t the Qempl~in~ 'f/•S receiJveq ~n had 
04.4.87 end on the Sime d•te, th~ ~on~rolling- autborit~Lmade 

up the mind to tr.nsf er the •ppliccnt end recommended 
to the higher .uthority. The Hon'ble High court with 
these f •cts hes held th•t the trensf er order WiS not 
pissed on the edninistr.tive interes t but - unv ellfied 
ellegetiens by the riv•l union fermed the besis fQr 
trensfer. The trensfer erder wes, therefore, set aside. 

3. jjite of U.P. ind wnother ys. ~hesh M9ni Tripithi; 
In this CiSe, the petitioner WiS meraly tr.nsferred en 
the ground thet • compleint hed been mede by the sub­
ordinete officer i9einst wh•m the petitioner hed teken 
.ction. Th~~~R1eourt held th•t · inc.se the compleint J 

I 

w•s found •e-ee correct, it w•s open t~ the Government 
to teke •Ction i9einst the officer concerned but.:the seme 
WiS o•t the Vilid basis for tr.nsfer. It WiS held th9t 
the transfer order was erbitrary •nd, therefo1e, the 
judgment Gf the learned single judge was upheld in the 
appeal • 

10. The various gr•unds raised by th~ applicant 

in ~hellenging the transfer •rder in the O.A., have been 

detailed in para-2 above. ~ubsequent to filing of the 

supplement.ry counter-•ffidavit by the respondents •nd 

disclesin9 the basis for transfer, the applicant through 
application on record 

amendmentlhas brough1i.the additienel grounds for challenging 

the trensfer •rder whidl heve been detaile.d in par•-3 ab$ve. 

During the heering, the emphasis ~n challenging the transf eE 

•rder wes m•inly en the grounds aetailed in par•-3 ibove •• 

However, before 

I will consider 

going into the main ground for ch9llenge. 

the ether g~unds te identify whether ahy 

w ...... pg. 7/-
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11. The first ground t•ken is th•t the ipplic•nt 

biS been tr.nsf erred ~r•m GOrikhpur to s.m.stipur which 
• 

comes under the jurisdiction •f new r•ilw•Y zone of E•st 

Centr•l which his been set up by the netific.ti•n d•ted 
-

In view of this, the Gener•l M•n•ger, N.E.Riilw•Y• 

Gor•khpur hid n• jurisdiction to tr.nsfer the ipplic.nt 

to .nother zone. The respendents hive contested this 

cl•im, st.ting thit theught the new zone his been cre•ted 

but it hid not st.rted functioning ind Gener•l M•n•ger, 

N•rth Eistern Riilw•Y, Gor•khpur continued to exercise 

contrel ind, therefore, ~· canpetent to tbansf er the 

ipplic.nt. The respondents hive ilso st.ted th•t in 

terms of the a•ilway Bo.rd's letter dited 06.12.96/ 

th•t the 1t•f f of th~ Stores--- dep•rtment w•S not 

included in the scheme of Cill ing of the options .. 
f cx..the new zene. It is also further st.ted th.t as 

per th~ aiilw•Y Boird's circular dited AJ.8.9~ th•t 

even the stiff which his been t~-nsf erred to the new 
. 

z•nes, their seniority for the purpose of~romotien 

will rem.in with the p•r~nt reilw•Y till the new zones 

st.rte:tt functioning. The •pplic~nt, however, has - ., 

contested the submission of the respondents, st.ting 

thet the circular deted 06.12.96 h•a been superceded 

-· 

•nd medified by the circular dated 23.1.91 according to which 
the 

/,laeilw•Y B~•rd ha4 directed th• t stiff of the ~'tores 
be also allowed to 

dep•rtment will~xercise the option to join the new zene. 

After going through the v•rieus circul9rs cited by the 

either p•rties, I find that as per the R•ilw•Y Board's 

circul•r d•ted 23.7.97, the s t . ff Qf the Extr• Division•l 

U . ,,. h . h i l s ~~· ni 11 w ic nc ude tezes ~ epo t , •re alse •llowed te 

exercise optien for being nsferr«f..-btthe respective 

•••. ,g.8/-
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new zonal railways in partial moaification of the earlier 

orders. In view of this circular, the contention of the 
• 

respondents that ~~ore department was not covered by the 

options called for earlier, is not valid. The applicant 

has submitted that he has not exercised any option for 

transfer to the new zonal railway. The transfer of the 

applicant has been effected .~ter the circular dated 

23. 7.97 was issued. Keeping in view the circular dated 

23.7.97, the applicant could not have been transferred 

to another zonal railway if he had not opted for the 

same. The transfer of the applicant a~ ordered to the 

another railway zone, would imply that the applicant 
. ~~ 

will have to exercise the option to come ttp to the 

North Eastern Railway from Samastipur, Further, it 

is not clear whether the staff of the divisionscovered 

by the new zonal railway are also allowed option for 

coming to the existing zone. lhe applicant has also taken 

a plea tha~ General Manager, North eastern Railway could · 

not transfer the appliQant to another zonal railway as 

the transfer to another ~onal Railway could be ordered 

only hy the consent of the General Managers ot the two 

zonal railways. On perusal of the various circulars on 

record with regard to se•ting up of the new zonal railways, 

I am unable to f ind 8nyt clear instructions with regard 

to the transfer of the control to the new zonal Railway. 

It appears th~t seniority and promotion of the staff 

of the new railway zone "fill continue to be controlled 

by existing railway zone6i:i·lt it is so, ~· may imply 

that the existing railway zone can transfer the employee 

to another zone. In any way, 1 am inclined to hold that 
. 

transfer of the applicant when he had not exercised any 

option for transfer to ~amastipur, is not sustaina~le • 

• • • • • pg. 9/-
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12. The second greund for chillenge is th•t 

the ipplic.nt is in elected office be•rer of the recog­

nised union and in terms of thetlt•ilw•Y Boird's circulir 

d•ted os.4.91, he could not be tr~nsferred. Copy of 

this circulcr hes been br•ught en record by the •pplic•nt 

9t A-5. The respondents h•~ contested the cl.im of the 
aubmitted 

ipplic•nt end have[: ~ t hct Genercl Mincger w•s competent 

to pcss the order of .trcnsfer of the ippliccnt witheut 

prier censul tction of the union in the exigency of 

service. on going through the circulcr d9ted oa.4.91, 

I find thct these instructions ere net st.tutory in 
only 

ncture in:! they a.re;.::;_; the guide lines. It is noted 

thet the Genercl Ma.n9ger h•s been given power to trcns- . 

fer the office becrer of the unicn without consulting 
• 

the union •f the s~tu9tion w•rrcnts. Tile respondents 

h•ve disclosed the recsens bcsed en \ldlich the trcnsf er 

hcd to be ordered. :1. Keeping the Sime in view, the 
-GOU d 

Gener•l Mcncgerl.,;.:. order the trcnsfer of the ippliccnt 

without cny prior consultction. ln cny c9se, the 

respondents hcve brought out thct the Union wcs in­

formed of the tr9nsfer of the cppliccnt end their 

representction mcde «9cinst the scme, h•d been considered 

by the competent cuthori ty •nd union wcs explii·ned the 

position, necessi t.ting the trcnsf er of the • pplic9nt, 

cs per letter d•ted 05/8-8-97. In view of these f •cts, 
do not 

ILfind this gr~und for chcllenge to hcve 9ny force or 

subst.nce. 

13. Ibe third greund for ch.llenge is thct 

the appliccnt being •n office be•rer of the recognised 

unien, highlighted the irregul~rities committed by the 

higher •Uthori t4~ which inneyed the respondents end the 

cpplic.nt h9s ben tra.n erred with • view to curh the 

• • •P9· lD/-
.,1_ 
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union 9ctivities. It is noted th•t the • pplic9nt h•s 
. 

not m•de •OY •lleg.tion of m•l•fide 
· · general 

officer except inaki·ng_Lstatement~·~ • 

•9ainst • specific 

Neither •"Y efficer 
. n{.l 

his been namedL.ner • ny h•~ be en m•de p•rty by n•me •S 
• 

respondent •9•inst 
has 

whom h.e,L.~lleges mal•fide or celeur-

9ble exeecise of power in transf erri~g him. In the 

•bsence of such .n •verment .na nen meking of anyone 

respondentf · by n•me •9•inst whom the m•l•fide i s . 

•lleged, no notice of m•l•f ide C•n bi tiken which would 

w9zr9nt the viti.ting of the tr.nsfer order. Even 

otherwise 9lso, this ground of the 9pplic•nt is not . 
m•int.in•ble once the respondents h•Ve disclosed the 

re.sons for tr.nsfer. In view of these observations, 

this ground is also devoid of merits. 

Novt coming te the core issue, as indic•ted 

e•rlier the respondents have disclosed the basis for 

tr.nsf er. The respondents h•ve submitted th•t there 

was • reference from the ~enior ~uperintendent ef 

Police, Gor•khpur •nd based on th•t , the competent 

•Uthority he9 ordeftthe tr.nsfer of the applic.nt. 

" ~ire e ·the respondents h•~ not brought •ny document•ry 
they 

evidence in support of t heir contention~we~e directed 

to produce the erigin•l file cont.ining the letter of 

~enior ~uperintendent of Pelice, Gorakhpur •nd order 

passed by the competent •utherity. 

made •V•il•ble during the he•ring. 

These reco.r ds were 
• 

It is moted th•t 

~.~.P., Gor•khpur hid written • letter dated 30.6.97 
. 

• 

t o the Gener•l i\i•nager, N. E. R•ilw•Y • Gor•khpur indic.ting 

the n•mes of the 7 petteeA r•ilw•Y stiff which included 

the •pplicent allegiAg th•t they are involved in un­

desirable activities and ilso hiving lin~· with the 

crimin•ls •nd, therefore he requested th• t their 

1 
I 

•••• pg. ll/-
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transfer out of Gorakhpur, be considered. It is further 

noted tnat on the same letter, the Gneral Manager has 

orderem the C.P.O. to co-ordinate and arrange transfer 

of the staff mention~ therein. Thereafter, the 

applicant who is one of the listed staff, has been 

transferred. From the letter dated 23.6.97, it is not 

clear whether any documentary evidence with regard to 

the activities of the listed staff were forwarded to 

the General Manager. No documentary evidence has been 

made available by the respondents •lso. uuring the 

hearing, the counsel for the respondents· was asked to 

indicate whether any details of the activities were 

furnished by the .s.s.P. Gorakhpur but he oo uld not 

positively state so and only submitted that some details 

were sent to the Chief Security Commissioner. From the 

endorsement of the General Manager, it appears that when 

he ha-ilordered the transfer of the staff mentioned in 

the list., which included the applicant, there~ ~etails 
with regard to unlawful~v~~~f the staff mentioned 

by the s.s.P. Gorakhpur. It is conceded that the transfer 

is an incident of se.xvice and the competent authority 

has the discretion as to where a particular employee 

will be posted. However, this power must be exercised 

honestly, bonatidely ano reasonably. ~uch a power 

cannot be used as an alternative to disciplinary 

proceedings. In the present case, from the record 

what has been produced, it appears that tite competent 

authority has not applied his independent mind on the 

facts and circumstances of the case. Ihe competent 

authority should have called for the det~ils with 

regard to the undesirable activitie~ of the staff 

and made his own assessm~nt to conclude 

request made by the polic~uthorities, 

' 

whether the 
could be accepted 

••••••• pg. 12/· 
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for transfer of the staff out f ~.. -0 Gorakhpur. lll~ allegation~ 

made by the ~.s.P. Gorakhpur involve the law and order 

problem and th~ matter should have been dealt with by the 

Police Authorities, as per the law of the land ana not by 

resorting to the weapon of transf e.r. ~nee the staff. 

""' listed in the list including the a-pplicant, were the 

railway employees, it does not meam that in ~~tr & 
insteaW of taking the action as per the law incase he 

is involved in undesirable activitie~ and having link 

with the criminal activities, a short cut method was to 
~ 

be adopted by ge~ng -Ot=lem transferred out of the Gorakhpur. 
~'IV/ w 

In case of other than Government servants, the P•lice 
~ 

authorities could not adopt•• the course of transfer~ }1~ , 
a~ tacklel the matter as per law. The transfer of the ~ 
applicant from Gorakhpur inf act established that the 

' 
applicant was involved in undesirable activities and 

having links with the criminal. ~uch a finding coula not 

have been arrived at against the -pplicant without taking 

the legal action as provided by the law. As indicated earlier, 

the competent a•tmority, as born from record, did not apply 

his own mi•• and has simply carried out the request of the 

~.~.P. Gorakhpur. It is obvious that the General Manager 

has u5ed his po~er for transfer without makif9 satisfaction 

at his level that the transfer of the staff was warranted 
. 

in the public intere~t based on the letter dated 23.6.97 

from ~.~.P. Gorakhpur. Keeping these facts in view, l have 

no hesit6tion to hold that the transfer of the applicant 

has been ordered 'hrough colourable exercise of ptftwer and 

therefore, deserv es to be quashed. 
• 

15. In the result of the above, the O.A. is 

allowed, quashing the impugned transfer order dated 03.9.97. 

No order as to costs. 


